TRAINING MANUAL ON HUMAN RIGHTS FOR PRISON OFFICALS

FOR THE OFFICE OF THE OMBUDSMAN IN NAMIBIA

BY OLIVER C. RUPPEL

JANUARY 2009



TABLE OF CONTENTS

ACKNOWLEDGEMENTS ... ..ttt et e e e e e e et e e e e et e e e e e s e e e e e e e enr e e e e e e ennres 3
AIMS AND OBJECTIVES OF THIS MANUAL ...ttt ittt e e 4
LIST OF ABBREVIATIONS. ..ottt ettt e e e et e et e et e e e e e e e s s e s sa s enenrnnns 5
PART | INTRODUCTION TO HUMAN RIGHTS .. ...t it 7
l. HISTORY AND NATURE OF HUMAN RIGHTS ... ..o 7
1. INHERENT oottt oottt e e e e e e s e e et e e et e e e e e e e e e e s e e s s eeaenrnes 7
2. UNIVERSAL ..ottt ettt et e e e e e e e e s e e e e et e e tae e e e e e e e e e e s 7
3. INALIENABLE. ...ttt e e e e et e e e e e e s r e e et e et e e e e e e e e e e e s e s na e 8
4. INDIVISIBLE ...ttt ettt e e e e e e e e e e e e e e e e e e e e e e e 8
5. FUNDAMENTAL ...t e e e e naarrae 8
6. APPLIED EQUALLY ...ttt ettt e e e e e 8
7. ABSOLUTE ..ottt ettt e et e e e e e e e e s e e e e e e e e e e 8
8. CREATING DUTIES ON OTHERS......coiiiiiiei ettt 9
[I.  DIFFERENT HUMAN RIGHTS CATEGORIES OR GENERATIONS..........ooiiiiiiiieeee e 9
1. CIVIL AND POLITICAL RIGHTS (FIRST GENERATION HUMANRIGHTS).......cccocceeeiiiien. 9
2. SOCIAL AND ECONOMIC RIGHTS (SECOND GENERATION HUMAIRIGHTS) .............. 10
3. ENVIRONMENTAL AND DEVELOPMENTAL RIGHTS (THIRD GENERTION HUMAN
Y LCT o S PP PP O PP PPPPRPPPPPRPPI 10
[ll.  THE ROLE OF PRISON OFFICIALS ......cottiiiiiieiiiee et 11
PART II: HUMAN RIGHTS STANDARDS ... ..t e e e 12
l. INTERNATIONAL HUMAN RIGHTS STANDARDS. ..ot 12
1. CHARTER OF THE UNITED NATIONS ....ooiiiiiiiiieie e 13
2. UNIVERSAL DECLARATION OF HUMAN RIGHTS ...t 31
3. TREATIES: COVENANTS AND CONVENTIONS ......ootiiimiiieee e 14
4. PRINCIPLES, MINIMUM RULES AND DECLARATIONS ..ot 17
5. THE UNITED NATIONS HUMAN RIGHTS MACHINERY ... 20
6. CONVENTIONAL (TREATY-BASED) MECHANISMS........ceiiiieiiiiieeee e 21
7. EXTRACONVENTIONAL (CHARTER-BASED) MECHANISMS ....oociiiiiiiiiieeieeee e 22
.  HUMAN RIGHTS STANDARDS AT THE REGIONAL AND SUBREGIGAL LEVEL................. 24
1 THE AFRICAN SYSTEM UNDER THE AFRICAN UNION......cccutiiiiiiiiiiiiiiiieiis 24
2. SUB-REGIONAL SYSTEMS AND HUMAN RIGHTS PROTECTION. . .iiviiiiiiiciecieiieeeeeen 24
.  HUMAN RIGHTS STANDARDS AT THE NATIONAL LEVEL ....oomiiiiiiiee e 25
1 THE PROTECTORS OF HUMAN RIGHTS IN NAMIBIA ... 25
2 MAIN SOURCES OF HUMAN RIGHTS LAW IN NAMIBIA - OVERMEW .........ccooviiiieeenns 26
3 NAMIBIA AND HUMAN RIGHTS INTERNATIONAL OBLIGATIONS. ..o, 26
4 THE NAMIBIAN CONSTITUTION ....cciiiiiiiiiie it 27
PART Il STATUTORY PRISON REGULATION ......ciiiiiiis ot 36
l. PRISONS ACT, 17 OF 1998..... ..ttt iemeernrie ettt e e rr et e e e e e e e e e e s ne s saenees 36
II.  PRISONS ACT, 17 OF 1998: REGULATIONS FOR THE ADMBITRATION AND CONTROL OF
THE NAMIBIAN PRISON SERVICE OF 2001.......ccooooieiieieeiee et 37
PART IV HUMAN RIGHTS PRINCIPLES PARTICULARLY RELEVA NT FOR PRISON OFFICIALS
............................................................................................................................................................... 39
PART V THE OMBUDSMAN AND HUMAN RIGHTS ...t et 53
I LEGAL FOUNDATIONS ...ttt ettt e e e s e e e e e s nennnneee s 53
II.  BASIC CHARACTERISTICS OF THE OMBUDSMAN INSTITUTIONN NAMIBIA.........cccvvee.e. 53
.  THE HUMAN RIGHTS MANDATE OF THE OMBUDSMAN .....coocciiiiiiiiee e 54
IV. THE INVESTIGATION PROGCESS........coi it 56
PART VI THE HUMAN RIGHTS AND DOCUMENTATION CENTRE ( HRDC) AT THE FACULTY
OF LAW OF THE UNIVERSITY OF NAMIBIA ....cooiiiiiiiit ittt 58
ABOUT THE AUTHOR ...ttt ettt e e e s e e e et et e et e e e e e e e e e e s s 60



ACKNOWLEDGEMENTS

This manual incorporates substantial extracts fiteenmanuaHumanrights and prisons: manual on
human rights training for prison officialpublished by the Office of the United Nations, Hig

Commissioner for Human Rights and t@@mmonwealth Manual on Human Rights Training for
Police.

| further wish to thank the participants from tharhlbian Prisons at the training course on Human
Rights, conducted from February until May 2008het Faculty of Law, University of Namibia. The

persons helped me enormously by contributing pralcsuggestions and making critical comments on
the required content of the manual.

Dr Oliver C Ruppel
Windhoek, January 2009



AIMS AND OBJECTIVES OF THIS MANUAL

The purpose of this training manual is to assist@ffice of the Ombudsman in Namibia in providing
a ready-to-use resource for prison officials, eimgbthem to build human rights standards, prinaple
and approaches directly into their daily professlgoractice. The manual is organised so that the
human rights dimensions can be made directly, mebhprand persuasively applicable to actual
prison operations and management, rather than lpsrgeived as abstract principles. It is vital that
mere information about human rights is transfornméd practical behaviour. The overall objective is
that prison officials provide a professional seevicinderstanding and accepting the principled and
practical reasons for rights-based action, thein @otential for affecting human rights in their own
daily decisions and conduct, and the frameworkt#rnationally accepted human rights standards.
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PART |

INTRODUCTION TO HUMAN RIGHTS

l. HISTORY AND NATURE OF HUMAN RIGHTS

“Human rights” is a modern term but the principhatt it invokes is as old as humanity. It is that
certain rights and freedoms are fundamental to huexéstence. They are inherent entitlements that
come to every person as a consequence of beinghama are founded on respect for the dignity and
worth of each person. They are not privileges,gifts given at the whim of a ruler or a Government.
Nor can they be taken away by any arbitrary powhey cannot be denied, nor can they be forfeited
because an individual has committed any offendeaken any law.

Initially these rights had no legal basis. Instdey were considered to be moral claims. In dugssu
these rights were formally recognized and protetiedaw. Often they came to be safeguarded in a
country's constitution, frequently in the form oB#l of Rights, which no Government could deny. In
addition, independent courts were set up in whiclividuals whose rights had been taken away could
seek redress.

The widespread abuses of human rights and freedothe 1930s, which culminated in the atrocities
of the World War between 1939 and 1945, put antertle notion that individual States should have
the sole say in the treatment of their citizense $igning of the Charter of the United Nationsune)
1945 brought human rights within the sphere ofrimadonal law. All Member States of the United
Nations agreed to take measures to safeguard hugtais. Three years later, the adoption of the
Universal Declaration of Human Rights provided w@ld with a “common standard of achievement
for all peoples and all nations”, based on the dggition of the inherent dignity and of the equadla
inalienable rights of all members of the human fgh{preamble).

Human rights issues and obligations are now an iitapb feature of the day-today conduct of
government. Over the years, since the proclamatiaghe Universal Declaration in 1948, States have
developed a considerable number of human rightsruments at the national, regional and
international levels, and have undertaken obligatiander international and domestic law both to
promote and to protect a wide variety of humantsgh

1. INHERENT

Human beings are born free and equal in dignityragits — this means that their rights are inherent
not given, bought, earned or inherited. By beinghlduman, one is imbued with rights. These rights
are indications of our inherent dignity and humaniit the same time they protect our dignity and
humanity.

2. UNIVERSAL

Human rights are generally accepted principles dpaty equally to all human beings, wherever they
may live. This is a function of what we chare immroon — that we are all human, our humanity.
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‘Universality’ means that the core content of humights are the same for all regardless of race, se
religion, ethnicity, political or other opinion, cal or national origin. They are universal becailmss/

are the same for everyone everywhere in the wdrights can also be described as ‘universal’
because they have been settled by overwhelmingnatienal consensus, and are protected and
proclaimed internationally, including in the Unitdtions Charter. Those who sometimes attempt to
justify violations of rights use a number of ex@tions but very seldom deny that these rights exist

3. INALIENABLE

Because they are inherent, human rights cannot deed or taken away — they are inalienable.
Human rights cannot be renounced, lost or forfei@fcourse, human rights can be limited — see
‘absolute’ below.

4. INDIVISIBLE

Human rights are based on the principle of resfiechuman dignity. In order to live in dignity, all
human beings are entitled to freedom, security dewkent standards of living all at the same time —
human rights cannot be divided up, or made comnditi@apon each other — it soon becomes obvious
that they are all interconnected, interdependerd iadivisible.

5. FUNDAMENTAL

Life, dignity and other human values, needs andrasms depend on recognition and fulfilment of
rights. Human rights form the basis of every hurbaimg.

6. APPLIED EQUALLY

All people have the same human rights, and it fedlahat all human beings have the right to equal
protection of their rights. This entails equal treant before the law, and equal access to thet&sh.i
The principle of equality of application of the laamtails that police officers may not unjustifiably
discriminate against any person for example, ingasomeone differently only because of that
persons’ race, colour, sex, language, religionijtipal or other opinion, national or social origin,
property, birth or other status.

7. ABSOLUTE

Certain core rights create obligations that arelaits and cannot be limited. Under international la
they include the right to life (the absolute pratidm on taking life arbitrarily - without any press of
law), the right to be free from torture (the abselprohibition on torture, an international criniina
act), the right to be free from slavery (the abtofrohibition on torture), the right to recognitias a
person before the law, and the prohibition on sgeative criminal punishment. However, the human
rights system was not created in a vacuum and gesvithat most human rights protected in
international law may be limited if competing sddiaterests are important enough, in particular
circumstances, for example, to take into accouast ldgitimate claims and entitlements of other
individuals and groups. Most rights can certaingy llmited temporarily and for rational purposes,
provided the limits are proportional to the justifie purpose for which the limitation is imposexd a
only limited to the extent strictly necessary taale that other purpose. International law provithes
rights can only validly be limited in accordancettwthe general, published laws in ways that are
reasonable and justifiable in an open and demacsatiiety and only to the extent necessary in order
to protect the rights of others. The principlegpadportionality, legality, accountability and nesiég
should guide police officers when limiting the riglof a person. Police officers should also be &ble
justify their actions and also be able to indidhtg they were reasonable in their actions.
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8. CREATING DUTIES ON OTHERS

It is a basic quality of a right that it has a @ative’ — a duty corresponding to the right. 4hi held

by person ‘X’ makes sense only by virtue of theomatic duty it creates on person ‘Y’ not to
disrespect, violate or interfere with that right,to take some positive action to fulfil that righith

all fundamental human rights it is possible to tifgra duty-bearer or bearers corresponding to the
right holder. The right to life of any individuatseates a duty on the State (including its officetgh

as police) not to deprive any individual of his/Hiée without cause. These duties are described in
constitutions, national legislation — and in intgranal law.

I. DIFFERENT HUMAN RIGHTS CATEGORIES OR
GENERATIONS

1. CIVIL AND POLITICAL RIGHTS (FIRST GENERATION HUMAN  RIGHTS)

The first group of rights — the so-called ‘blugjiits — are civil and political rights. These righte
sometimes seen as constituting the core of hungatsriThey create mainly a ‘negative’ obligation on
States not to infringe upon these rights. The Siateerally respects the right it if does not ireesf
with it. It may also need to act more positivelyeiosure the right is not interfered with by others.
‘Civil rights’ are those that allow one to enjoyetlhbasic freedoms that belonging to a society give,
such as freedom to practice one’s religion. Thep aiclude the sacred rights that have definedl ‘civ
liberties’ struggles in many societies — to eqyatiefore the law, to a fair trial, to not be araitly
detained or tortured, to know the charges madenagiaine, etc. ‘Political’ rights are the rightsttha
people have that enable them to participate meaulipgnd freely, politically, in framing the sodie

in which they live and the way their country is r@@me examples of these rights are the right te vo
and the right to form and join political parties.

The most important First Generation Human Rights
* Right to Life
¢ Right to Liberty
¢ Right to Security
* Right to Privacy
* Right to a Fair Trial
¢ Right to Equality
* Right to Dignity
e Freedom from Torture, Inhuman Treatment, Slaved/feorced Labour
* Freedom of Religion, Belief and Opinion
e Freedom of Expression
e Freedom of Movement Freedom of Association
* Rightto Vote



2. SOCIAL AND ECONOMIC RIGHTS (SECOND GENERATION HUMAN
RIGHTS)

The second group of rights or so-called ‘red’ riglare social and economic rights. These rights—
which are less obviously the concern of police ceffs themselves - deal with survival and
development. They govern how people are able te &wd work together in dignity and with
opportunity, and the right to basic necessitiehsag food and water. Examples include the right to
access a basic education, the right to health aadethe right to basic shelter. Social and economic
rights place a duty on the State to provide aitladseamework for the progressive realisation @fsth
rights, insofar as resources allow. At the verysieaeople should not be discriminated against in
accessing basic services. The indivisibility ofhtiy makes it obvious that someone’s enjoyment of
their civil and political rights cannot be madeb® dependent or contingent on the fulfilment ofrthe
social or economic rights. However, respect for &imel of rights enables better enjoyment of the
other kind.

The most important Second Generation Human Rights
¢ Right to work
* Right to fair remuneration
* Right to property
* Right to housing
* Right to health
* Right to education,
* Right to leisure,
* Right to benefit from scientific advancements
* Right to participate in the cultural life of onehoice

3. ENVIRONMENTAL AND DEVELOPMENTAL RIGHTS (THIRD
GENERATION HUMAN RIGHTS)

The last group of rights, the so-called ‘greenhtgy are the least evolved in terms of content and
acknowledgment by the international community. Theglude environmental and developmental
‘rights’. These two sets of rights are often in fiohwith each other: those who wish to preserve t
environment might be opposed to further developmEmese rights have less application to policing
situations.

The most important Third Generation Human Rights
e Right to peace
* Right to a clean environment
* Right to humanitarian assistance

¢ Right to development (proclaimed in the 1986 Gdnassembly’s Declaration on the Right
to Development)

10



II. THE ROLE OF PRISON OFFICIALS

Prison staff receives individuals who are lawfullieprived of their liberty. They have the
responsibility to hold them safely and then, in tremses, release them back to the community. This
function involves carrying out extremely demandanyd stressful tasks on behalf of society; yet, in
many countries, prison officials are badly traingdorly paid and do not always enjoy public respect
While facing situations of lawful limitations ofdfedoms and rights, prison officials are at theffore

of human rights protection on a daily basis, expaing them and putting them into practice;
respecting them and enforcing their respect.

In this framework, human rights instruments randiogn the Universal Declaration of Human Rights
to specific texts such as the Standard Minimum Kdide the Treatment of Prisoners, the Body of
Principles for the Protection of All Persons undery Form of Detention or Imprisonment, or the
Convention against Torture and Other Cruel, InhuoraDegrading Treatment or Punishment provide
a set of rules to help prison staff perform theities through policies and practices that are lgwfu
humane and disciplined. Incorporating such primsgphto daily conduct strengthens the dignity of
this profession. Human rights standards, which titons the content of this Manual, have often been
embodied in national laws and regulations; theyipinvaluable guidance for the performance of a
function that is vital to the good functioning oflamocratic society and to the maintenance ofulee r
of law.

Human rights are not a matter under the exclusivisdiction of the State or its agents. Rathery the
are a legitimate concern of the international comityuwhich has been engaged for half a century in
the setting of standards, the establishment of emphtation mechanisms and the monitoring of
compliance with the standards. Prison officialsydag out their functions in a manner that respects
and protects human rights bring honour not justhemselves, but also to the Government which
employs them and the nation which they serve. Tidgeviolate human rights will, ultimately, draw
the spotlight of international scrutiny and the @emnation of the international community.
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PART II:

HUMAN RIGHTS STANDARDS

l. INTERNATIONAL HUMAN RIGHTS STANDARDS

International human rights law is binding on alht®s and their agents, including prison officials.
Human rights are a legitimate subject for intewadl law, and for international scrutiny. Prison
officials are obliged to know, and to apply, intational standards on human rights. International
norms and standards have various legal effectsnd@pg on their source. Thus various levels of
States' legal obligations depend on whether thernational standards are derived from treaty law,
from customary international law or from variousdles of principles, minimum rules and

declarations.

International norms and standards relating to hurigints in the administration of justice have been
promulgated by a number of bodies within the Uniigitions system. Foremost among these have
been the Commission on Human Rights, its Subconmmnissn the Promotion and Protection of
Human Rights, and the periodic United Nations Cesges on the Prevention of Crime and the
Treatment of Offenders. These standards have healtyfadopted by the General Assembly or the
Economic and Social Council, two principal orgahthe United Nations.

Additionally, the normative content of some of thestandards, and details on their proper
implementation at the national level, are to bentbin the evolving practice of the United Nations

treaty bodies, among others the Human Rights Caeegia treaty monitoring body established under
the International Covenant on Civil and PoliticadiRs.

Before looking at the various sources, systemsstanatlards existing at the international level, adwo

about the legal force of these standards is inrofifee collective body of standards discussed ig th

Manual spans the full range of international legathority, from binding obligations set out in

covenants and conventions to morally persuasiveveusal guidance offered through various
declarations, minimum rules, and bodies of prirespl Together, these instruments offer a
comprehensive and detailed international legal éaork for ensuring respect for human rights,
freedom and dignity in the context of criminal jast

In strict legal terms, formal treaties which haweeb ratified or acceded to by States, as well as
customary international law, have the charactdnimding law.

Such treaties include the following:
» International Covenant on Economic, Social andZaltRights;

* International Covenant on Civil and Political Right
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¢ Convention on the Rights of the Child;

¢ Convention against Torture and Other Cruel, Inhun@n Degrading Treatment or
Punishment;

+ International Convention on the Elimination of &brms of Racial Discrimination;
e Convention on the Elimination of All Forms of Dignination against Women;
+ Convention on the Prevention and Punishment o€timae of Genocide.

« The Charter of the United Nations, itself a legdligding treaty to which all Member States
including Namibia are parties.

In addition, customary international law is themeused to describe general and consistent practice
followed by States deriving from a sense of leddigation. In other words, if over a period of time
States perform in a certain way because they kelieat they are required to do so, that behaviour
comes to be recognized as a principle of internatitaw, binding on States, even if not writterain
particular agreement.

1. CHARTER OF THE UNITED NATIONS

The primary source of authority for the promulgatiaf human rights standards by United Nations
bodies may be found in the Charter itself. The sdquaragraph of the Preamble states that one of the
principal aims of the United Nations is: to reaffifaith in fundamental human rights, in the dignity
and worth of the human person, in the equal righteen and women and of nations large and small...

Article 1, paragraph 3, of the Charter states threg of the purposes of the United Nations is to
achieve international cooperation in: promoting ametouraging respect for human rights and for
fundamental freedoms for all without distinctiontasace, sex, language or religion ...

These should not be seen merely as empty stateroémisnciple. Rather, as already stated, the
Charter is a legally binding treaty to which all iMleer States are parties. These provisions had the
legal effect of, once and for all, putting to reditarguments as to whether human rights and their
enjoyment by individuals were subjects for intelorzl law, or merely matters of State sovereignty.
Consequently, the fact that prison officials ararmbby such rules is now beyond dispute.

The quasi-legislative activity of the United Natsoohas since produced dozens of instruments, each
building on and adding more detail to its predesessdMost important, for present purposes, are the
Universal Declaration of Human Rights of 1948 aisl two implementing and legally binding
covenants of 1966, the International Covenant oonBmic, Social and Cultural Rights, and the
International Covenant on Civil and Political Righand its first Optional Protocol. Together, these
instruments are commonly referred to as the Intennal Bill of Human Rights.

2. UNIVERSAL DECLARATION OF HUMAN RIGHTS

The Universal Declaration of Human Rights represengreat step forward taken by the international
community in 1948. Its persuasive moral charaater@olitical authority derive from the fact thaist
agreed to be a statement of generally acceptechatienal principles. This outline of human rights
objectives is drafted in broad and general termd,its principles have inspired more than 140 human
rights instruments which, taken together, congitaternational human rights standards.
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Moreover, the Universal Declaration has spelledtbetfundamental rights proclaimed in the Charter
of the United Nations, recognizing that the inhédignity of all members of the human family is the
foundation of freedom, justice and peace in thddvat/hile the Universal Declaration is not, in ifse

a binding instrument, certain provisions of the Beation are considered to have the character of
customary international law. This applies to aeticB, 5, 9, 10 and 11 of the Universal Declaration,
which address, respectively, the right to lifeghlly and security of person; the prohibition ofttioe

and of cruel, inhuman and degrading treatment aishment; the prohibition of arbitrary arrest; the
right to a fair trial; the right to be presumed aeent until proved guilty; and the prohibition of
retroactive penal measures. While these articlesnaost directly relevant to the administration of
justice, the entire text of the Universal Declaratoffers guidance for the work of prison officials

3. TREATIES: COVENANTS AND CONVENTIONS

I nternational Covenant on Economic, Social and Cultural Rights

The International Covenant on Economic, Social @udtural Rights entered into force in January
1976 and currently has 147 States parties. Artidlestating the right of everyone to an adequate
standard of living, is particularly important teethights of prisoners. This right, as stated irchktl1,
paragraph 1, includes the right to adequate fodothiog and housing and to the continuous
improvement of living conditions.

Moreover, article 11, paragraph 2, recognizes thddmental right of everyone to be free from
hunger. In addition, in articles 6, 7, 8, 9, 10, 12 and 15 the Covenant details the rights to wark
reasonable conditions of employment; to organiaédmnions; to social security and social insurance
to protection of families and children; to health;education; and to take part in cultural life.eTh
implementation of the Covenant is monitored by @@mmittee on Economic, Social and Cultural
Rights.

23. In May 1999, the Committee on Economic, Scaral Cultural Rights adopted General Comment
No. 12 (1999) on the right to adequate food (attofithe Covenant). In November 2002, it adopted
General Comment No. 15 (2002) on the right to wgdds. 11 and 12 of the Covenant). Both the right
to adequate food and the right to drinking waterratevant to this Manual in relation to conditianfis
imprisonment and detention. The General Comments fiemly placed the rights to adequate food
and drinking water into a rights-based approacteeelopment, where countries have obligations to
fulfil, respect and protect human rights.

I nternational Covenant on Civil and Political Rights

24. The International Covenant on Civil and PdlitiRights entered into force in March 1976. It
currently has 149 States parties. In articles &, B, 10, 11, 14 and 15, the Covenant detailgitjtn

to life; the prohibition of torture; the prohibitoof slavery, servitude and forced labour; the
prohibition of arbitrary arrest or detention; thights of all persons deprived of their liberty; the
prohibition of imprisonment for failure to fulfil @ontractual obligation; the right to a fair triahd the
prohibition of retroactive penal measures. The @aweis a legally binding instrument which must be
respected by Governments and their institutiorduding prison authorities.

The implementation of the Covenant is monitoredtiny Human Rights Committee, which was
established under the terms of the Covenant itself.

Convention on the Prevention and Punishment of the Crime of Genocide

14



27. The Convention on the Prevention and Punishwiethie Crime of Genocide entered into force in
January 1951. It was, like the United Nations ftselproduct of the universal horror and outrade fe
by the international community at the gross vialas of human rights which characterized the Second
World War. The Convention confirms that genocida isrime under international law, and aims to
advance international cooperation towards the tiaoldf this atrocity. In particular, it addressegs
committed with intent to destroy, in whole or inrfpaa national, ethnic, racial or religious group
through killing, causing serious bodily or mentaln, deliberately inflicting on the group conditson

of life calculated to bring about its physical dastion, imposing measures intended to preveni®irt
within the group, or forcibly transferring childrefthe group to another group.

Convention against Torture and Other Crue, Inhuman or Degrading Treatment or Punishment

The Convention against Torture and Other Cruelumméin or Degrading Treatment or Punishment
entered into force in June 1987 and currently hd6 States parties. The Convention goes
considerably further than the International CovermenCivil and Political Rights in protecting agsin
the international crime of torture.

Article 1, paragraph 1, of the Convention definésrture” as: any act by which severe pain or
suffering, whether physical or mental, is intenélhy inflicted on a person for such purposes as
obtaining from him or a third person information arconfession, punishing him for an act he or a
third person has committed or is suspected of lgggommitted, or intimidating or coercing him or a

third person, or for any reason based on discriticinaof any kind, when such pain or suffering is

inflicted by or at the instigation of or with th@rsent or acquiescence of a public official or pbthe

person acting in an official capacity. It does imaiude pain or suffering arising only from, inhetén

or incidental to lawful sanctions.

Article 16, paragraph 1, defines "other cruel, imam or degrading treatment" as: other acts of cruel
inhuman or degrading treatment or punishment wHimot amount to torture as defined in article 1,
when such acts are committed by or at the instgatif or with the consent or acquiescence of a
public official or other person acting in an officcapacity. ...

Of particular relevance to this Manual are artidB®s11, 12 and 13 of the Convention, which apgply t
the acts defined in both articles 1 and 16. Artitledetails the necessity to include education and
information regarding the prohibition of torturethme training of any persons who may be involved in
the custody, interrogation or treatment of anyvidiial subjected to any form of arrest, detention o
imprisonment. Article 11 emphasizes that Statesigzarshall keep under systematic review all
procedures pertaining to the arrest, detentiomprisonment of individuals with a view to preveigtin
torture. Articles 12 and 13 ensure that Statesgzaconduct an impartial investigation wheneverdghe
are reasonable grounds to believe that an actriniréohas been committed, and guarantee victims of
torture a right to complain and to have their cpgamptly and impartially examined by competent
authorities, protecting all withesses and complam&rom ill-treatment or intimidation. Additiongl|
under articles 2, 3, 14 and 15 of the ConventidateS parties are obliged to take effective letisda
administrative, judicial or other measures to pné\aets of torture; to commit to the principle @
refoulement when there are grounds to suspect dahaeturned person would be tortured; to
compensate victims and their dependants; and tlu@gsxcevidence or statements obtained through
torture.

Optional Protocol to the Convention against Torture

On 18 December 2002, by its resolution 57/199 Gheeral Assembly adopted the Optional Protocol
to the Convention against Torture and Other Crhméliman or Degrading Treatment or Punishment.
Article 1 states the Protocol's objective, namelgstablish a system of regular visits undertaken b
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independent international and national bodies éxgs where people are deprived of their liberty, in
order to prevent torture and other cruel, inhumamagrading treatment or punishment. Article 2
establishes a Subcommittee on Prevention of Tortmé Other Cruel, Inhuman or Degrading
Treatment or Punishment to carry out the functwinge Protocol. In addition, article 3 requiresltea
State party to set up, designate or maintain atitimestic level one or several visiting bodiesthar
prevention of torture and other cruel, inhumanegrdding treatment or punishment.

Rome Statute of the I nternational Criminal Court

On 1 July 2002, the Rome Statute establishing engeent International Criminal Court entered into
force. The Statute has to date been ratified bg®®es. The Court has a mandate to try individuals
and to hold them accountable for the most seridn%es, such as war crimes, crimes against humanity
and genocide. Article 7, dealing with crimes agamsnanity, is particularly relevant to this Manual

It defines torture as a crime against humanity wbemmitted as part of a widespread or systematic
attack directed against any civilian population.

I nternational Convention on the Elimination of All Forms of Racial Discrimination

The International Convention on the EliminationAdf Forms of Racial Discrimination entered into
force in January 1969, prohibiting all forms of iedaiscrimination in the political, economic, saki
and cultural spheres. It currently has 168 Statatigs. Among other provisions, it requires equal
treatment before all tribunals, agencies and bodieslved in the administration of justice, without
distinction as to race, colour, or national or etlorigin.

Convention on the Elimination of All Forms of Discrimination against Women

Upon entry into force in September 1981, the Cotiwanon the Elimination of All Forms of
Discrimination against Women became the principakernational instrument addressing
discrimination against women in the political, esonic, social, cultural and civil fields. The
Convention currently has 173 States parties, warelrequired to undertake specific action in edch o
those fields to end discrimination against womed #m allow them to exercise and enjoy human
rights and fundamental freedoms on a basis of ggueith men.

In addition, General Recommendation No. 19 on vicdeagainst women, adopted by the Committee
on the Elimination of Discrimination against Worrarits eleventh session, in 1992, is relevantiw th
Manual. It addresses gender-based violence, whigiairs or nullifies the enjoyment by women of
human rights and fundamental freedoms under genetainational law or under human rights
conventions, as discrimination within the meanirfgadicle 1 of the Convention. Furthermore,
General Recommendation No. 19 provides that gelnaeed violence may breach specific provisions
of the Convention, regardless of whether thoseipians expressly mention violence.

Convention on the Rights of the Child

The Convention on the Rights of the Child entergd force in September 1990 and currently has 191
States parties. It provides for certain speciahtggfor juvenile offenders, in recognition of their
special vulnerability and society's interest in afghtating them. In particular, article 37 of the
Convention sets out a prohibition on life imprisamnof juveniles, as well as protecting them agains
capital punishment. Imprisonment of juveniles mossta measure of last resort and, when imposed,
must be for the shortest appropriate period of tikréicle 37 further requires States parties toue@s
that no child is subjected to torture or other trimhuman or degrading treatment or punishment. In
every case, article 37 requires that juvenilesadnflict with the law be treated with humanity and
respect for the dignity of the human person, ara mmanner which takes into account their age.if th
regard, every child deprived of liberty shall b@amted from adults unless it is considered in the
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child's best interest not to do so. Detained céildshall also have the right to maintain conta¢h wi
their family through correspondence and visits,es@v exceptional circumstances. Article 40,
paragraph 1, underlines the desirability of prommtia child's reintegration and assuming a
constructive role in society.

I nternational humanitarian law

For the purposes of training prison officials, migional humanitarian law may be defined as the
subset of human rights law applicable in timesrafed conflict. The basic substance of humanitarian
law is set out, article by article, in the four @ga Conventions of 1949, which protect, respegtjvel
the wounded and sick in the field; shipwrecked qess prisoners of war; and civilian persons. The
four Geneva Conventions currently have 189 Stedetses.

Additional sources include the two Additional Praits of 1977 to the Geneva Conventions. Protocol

| reaffirms and further develops the provisionsha® Geneva Conventions with regard to international
armed conflicts, while Protocol Il does the same €onflicts which are internal, rather than
international. Protocol | currently has 161 Stapesties and Protocol Il has 156. Under these
instruments, international humanitarian law is ® dpplied in situations of armed conflict, during
which principles of humanity are to be safeguarideall cases. They hold further that non-combatants
and persons put out of action by injury, sicknesgture or other causes must be respected and
protected, and that persons suffering from thectffef war must be aided and cared for without
discrimination. International humanitarian law piwts the following acts in all situations:

e Murder,;

e Torture;

e Corporal punishment;

e Mutilation;

e Qutrages upon personal dignity;
e Hostage-taking;

e Collective punishment;

e Executions without regular trial,

e Cruel or degrading treatment.

The same instruments also prohibit reprisals agahes wounded, sick or shipwrecked, medical
personnel and services, prisoners of war, civiliagsilian and cultural objects, the natural
environment, and works containing dangerous forthey establish that no one may renounce, or be
forced to renounce, protection under humanitaréam IFinally, they provide that protected persons
must at all times have resort to a protecting pof@eneutral State safeguarding their interest®), th
International Committee of the Red Cross, or ammgoimpartial umanitarian organization.

4. PRINCIPLES, MINIMUM RULES AND DECLARATIONS
e Standard Minimum Rules for the Treatment of Prisene

» Body of Principles for the Protection of All Persoander Any Form of Detention or
Imprisonment

» Basic Principles for the Treatment of Prisoners
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These three instruments provide a comprehensivef sgtfeguards for the protection of the rights of
persons who are detained or imprisoned. The Stdridarimum Rules for the Treatment of Prisoners

was adopted by the First United Nations CongrestherPrevention of Crime and the Treatment of
Offenders, held in Geneva in 1955, and later apgatday the Economic and Social Council. The Body
of Principles for the Protection of All Persons and\ny Form of Detention or Imprisonment was

adopted by the General Assembly in December 198@. Basic Principles for the Treatment of

Prisoners, adopted by the General Assembly in Dbeert©990, complete the set of safeguards, with
11 point-form standards.

The content of these instruments forms the basi®rganizing any prison regime and the texts are
frequently quoted throughout this Manual. In suneyt state that all prisoners and detainees must be
treated with respect for their human dignity, wiglgard to the conditions of their detention. Thegld
with the following issues: treatment and discipjineontact with the outside world; health;
classification and separation; complaints; recondsk and recreation; and religion and culture.

* United Nations Guidelines for the Prevention of ehile Delinquency (The Riyadh
Guidelines)

* United Nations Standard Minimum Rules for the Adlsiriation of Juvenile Justice (The
Beijing Rules)

» United Nations Rules for the Protection of JuvenDeprived of their Liberty

These three instruments, together with the Conemntin the Rights of the Child, form the basic
standards relevant to the administration of jusefuistice. Like the Convention, these instruments
(adopted by the General Assembly in December 198®yember 1985 and December 1990,
respectively) require that national legal systeake tinto account the special status and vulnetabili
of juveniles who have come into conflict with tteed They deal with both prevention and treatment,
on the basis of the central principle that the bestests of the child are to guide all actionha field

of juvenile justice.

Declaration on the Elimination of Violence against Women

On 20 December 1993, by its resolution 48/104 Gbhaeral Assembly proclaimed the Declaration on
the Elimination of Violence against Women. The Reation defines violence against women in detail
and calls on States to condemn such violence witihmuoking any custom, tradition or religious
consideration to avoid their obligation with regpém its elimination. The Declaration also urges
States, among other things, to investigate andspunicidents of violence against women, to develop
appropriate penal and civil sanctions againstd @ndevote adequate resources to activities cetate
the elimination of violence against women.

United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules)

In December 1990, the General Assembly adoptedJthted Nations Standard Minimum Rules for
Non-custodial Measures (The Tokyo Rules), in otdeencourage the provision by States of a wide
range of non-custodial measures. Such measuresaseicommunity involvement in the management
of criminal justice and support the cause of j&stighile reducing the use of imprisonment, which in
every case should be seen as an extreme penatier thre Tokyo Rules, non-custodial measures are
to take into consideration the human rights andléitation of the offender, the protection of sigi

and the interests of victims. The Rules providedgace for the use of temporary or conditional
release, work release, parole, remission, pardonpanity service, economic sanctions, etc.
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Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions

The Principles on the Effective Prevention and $tigation of Extra-legal, Arbitrary and Summary
Executions were recommended to States by the Edonand Social Council in May 1989. The
Principles provide guidance to law enforcement atiter national authorities on preventing and
investigating such crimes, and on legal proceedind¥ing perpetrators to justice. They emphasize
the importance of ensuring strict control, inclugliam clear chain of command, over law enforcement
agencies, as well as careful record-keeping, ingpex; and notifications to families and legal
representatives with regard to detention. They a¢spire the protection of witnesses and family
members of victims and the careful collection andsideration of relevant evidence. The Principles
give crucial detail to the provisions of human tigtreaties guaranteeing the right to life.

Principles on the Effective | nvestigation and Documentation of Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment

On 4 December 2000, in its resolution 55/89, thedea Assembly recommended the Principles on
the Effective Investigation and Documentation oftlice and Other Cruel, Inhuman or Degrading
Treatment or Punishment (commonly known as thenlathPrinciples). The Principles outline the
necessary procedures States should take in orésstoe that complaints and reports of torturdl-or i
treatment are promptly and effectively investigafBaey detail, among other things, the independence
of investigators, the appropriate powers and obbga of the investigative authority, the protentiaf
witnesses and all persons involved in the inveBtigathe content and scope of written investigativ
reports, and the role of medical experts in tharémnation of alleged victims.

Declaration on the Protection of All Persons from Enforced Disappearance

On 18 December 1992, by its resolution 47/133 Ghaeral Assembly proclaimed the Declaration on
the Protection of All Persons from Enforced Disappece. The Declaration expresses the
international community's concern at this atrociglobal phenomenon. The text comprises 21 articles
designed to prevent, as crimes against humanity,vattereby persons are taken into custody with no
trace of their fate being left behind. It requitege adoption of effective legislative, administvati
judicial and other measures to prevent and termisath acts, and specifically provides for a number
of such measures. These measures include attetdioprocedural guarantees, accountability,
punishment and redress.

Code of Conduct for Law Enforcement Officials

In December 1979, the General Assembly adoptedCihée of Conduct for Law Enforcement

Officials. The Code is composed of eight fundamlerddicles, setting forth the specific

responsibilities of law enforcement officials witbgard to service to the community; protection of
human rights; use of force; treatment of confidanitaiformation; prohibition of torture and cruel,

inhuman or degrading treatment or punishment; ptiote of the health of detainees; corruption; and
respect for the law and the Code itself.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials

The Basic Principles on the Use of Force and Rinsdyy Law Enforcement Officials were adopted by
the Eighth United Nations Congress on the PrevergioCrime and the Treatment of Offenders in
1990. The Principles take into account the oftemgdaous nature of law enforcement, noting that a
threat to the life or safety of law enforcemeni#ils is a threat to the stability of society awglaole.

At the same time, strict standards are set forthttie use of force and firearms. The Principles
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emphasize that force may be used only when stma&tessary, and only to the extent required for the
performance of legitimate law enforcement functions

Basic Principleson the Role of Lawyers

The Basic Principles on the Role of Lawyers werepsedd by the Eighth United Nations Congress on
the Prevention of Crime and the Treatment of Oféeadn 1990. Principles 5 to 8 concerning special
safeguards in criminal justice matters are relewanthis Manual. These include the right to be
informed of access to a lawyer upon arrest or dieteror when charged with a criminal offence; the
right to be provided with counsel; the right to it access to a lawyer after arrest or detentiod; a
the right for arrested, detained or imprisoned gregssto have adequate opportunities, time and
facilities to be visited by and confidentially comnicate and consult with a lawyer.

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power

In its legislative activities, the United Nationashalso dealt with the important issue of victingiits.

To this end, the General Assembly, in November 1886pted the Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of PowereTheclaration includes the requirements that
States ensure that victims have access to judiieg; they be treated by the legal system with
compassion; that restitution be made where posdiide compensation be provided when restitution
is not possible; and that victims receive mediggdterial, psychological and social aid.

Principles of Medical Ethics relevant to the Role of Health Personnel, particularly Physicians, in
the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

By its resolution 37/194 of 18 December 1982, then€&al Assembly adopted the Principles of
Medical Ethics relevant to the Role of Health Perss, particularly Physicians, in the Protection of
Prisoners and Detainees against Torture and Otheel,Cinhuman or Degrading Treatment or
Punishment. The Principles address many grosstiintaof medical ethics by physicians and other
health personnel with regard to prisoners and deési. These include, among other things, actively o
passively engaging in acts which constitute pguditon in, complicity in, incitement to or attempbs
commit torture or other cruel, inhuman or degradiegtment or punishment.

5. THE UNITED NATIONS HUMAN RIGHTS MACHINERY

The United Nations has established a complex né&twbmechanisms for the adoption of human
rights standards, and for their implementation enmhitoring. Human rights standards relevant to the
administration of justice have been adopted by myeaof United Nations bodies, including the
General Assembly, the Economic and Social Coutiec#, Commission on Human Rights and the
periodic United Nations Congresses on the PrevericCrime and the Treatment of Offenders. The
standard-setting process includes the full padiogm of all Member States, representing all the
world's cultural, legal, religious and philosophitaditions. It benefits also from the advice @hn
governmental organizations (NGOSs), professional@atons and relevant experts.

The above-mentioned bodies receive substantivetasse in these activities from two departments of
the United Nations Secretariat. The Office of theited Nations High Commissioner for Human
Rights has principal responsibility within the Ongaation for all human rights issues. The Crime
Programme of the United Nations Office on Drugs @nithe has principal responsibility for criminal
justice matters.
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Implementation and monitoring mechanisms may bé&déd into two basic types, according to the
source of their mandates:

e Conventional (i.e. treaty-based) mechanisms: Thedede committees set up under the terms
of international human rights treaties to monitw implementation of those treaties. Six such
bodies are listed below.

« Extraconventional (i.e. Charter-based) mechanidinese are the various special rapporteurs,
independent experts and working groups establiblgegtie Commission on Human Rights to
monitor the human rights situations in particulaumtries or, alternatively, certain human
rights phenomena, such as torture, arbitrary deteaind disappearances. They are not based
on a particular human rights treaty, but rathertte authority of the Economic and Social
Council, and its functional Commission on Human Hgég under the Charter of the United
Nations.

6. CONVENTIONAL (TREATY-BASED) MECHANISMS

A number of committees within the United Nationssteyn were established under various
international treaties for the purpose of monitgrine compliance of States parties with the provisi

of those instruments. The seven principal humaisi¢reaties, and the bodies set up to monitor thei
implementation, are the following:

In the course of their work, these committees mlewaluable guidance for proper administration of
justice for all States parties seeking to implemiet rights set out in the instruments in question.
Treaty provisions are often general in charactet, fnust be implemented by specific, detailed
provisions in domestic law. For example, the rigbtfife, liberty and security of the person canbet
implemented by mere declaratory legal provisiorethBr, detailed criminal, civil and administrative
laws and procedures must exist to provide remddredgctims and sanctions for perpetrators, togethe
with crucial procedural guarantees.

The work of the treaty bodies serves to inform dsimeegislative processes and agencies in their
efforts to interpret and implement the rights guéegad by the international instruments. One
important function of the committees is dealinghwiteriodic reports from all States parties to the
treaties. Following the committees' guidelines.t&tgparties submit reports on the steps they have
taken to give effect to the rights spelled outhe tespective treaties. The committees issue caingju
observations to the States parties, based on thmieation of these reports, and include those
observations in their annual reports. On a numbeocoasions, committees have concluded that
violations of the treaties had taken place, andedirtates parties to desist from any further
infringements of the rights in question. Within tebit of concluding observations, the committees
can make specific recommendations to the Statéiepao prevent further violations.

Although these observations are not legally bindiStates parties are expected to undertake the
necessary measures to implement them in good faittthermore, both CAT and HRC have recently

created special rapporteurs on follow-up of coniclgdbbservations to strengthen the committees'
activities in this field.

Perhaps the most important function of the commsitm developing the system of periodic reports
from States parties is the adoption of general centsmnor general recommendations. Regarding
general comments, International Covenant on Econjo@ommittee on Economic, Social Social and
Cultural Rights and Cultural Rights (CESCR), Intgional Covenant on Human Rights Committee
(HRC), CRC and CAT have adopted this practice witfiew to assisting States parties in fulfilling
their reporting obligations and to provide greatgerpretative clarity as to the intent, meaningl an
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content of their respective treaties. Furthermtite general comments promote the implementation of
the treaties by drawing the attention of Statetigmto insufficiencies disclosed by a large numntfer
reports, and by inciting renewed attention to pattir provisions of the respective treaties fromuét
parties, United Nations agencies and NGOs witheavvio progressively realising the established
rights.

Other treaty bodies adopt general recommendationghich they make authoritative interpretations
about the concrete meaning of specific articletheir respective treaties based on the examinafion
reports and information received from States parteEDAW, CERD and CESCR issue general
recommendations to all States parties. CEDAW anB[QEeport their general recommendations to
the General Assembly and CESCR reports them td&tdmomic and Social Council. Both general
comments and general recommendations have madejoat omtribution to the development of
substantive human rights law.

In addition to the above practices, some commitgmesable to address individual complaints of
human rights violations and make decisions on taémissibility and express views on their merits.
Individuals can submit complaints under five of #mve treaties: the International Covenant onl Civi
and Political Rights; the Convention against Tatwand Other Cruel, Inhuman or Degrading
Treatment or Punishment; the International Conwentin the Elimination of All Forms of Racial
Discrimination; the Convention on the EliminatiohAdl Forms of Discrimination against Women;
and the International Convention on the Protectwénthe Rights of All Migrants Workers and
Members of Their Families. In order for individuats bring complaints, two conditions need to be
satisfied. First, they must be addressed agairgtage party to the treaty. Secondly, the Stateypart
must have recognized the competence of the conaméstablished under the relevant treaty to
consider individual complaints (by means of anami clause or protocol).

The two major stages in any individual complaintscgdure are the admissibility and the merits. In
order for the committee to find a complaint adnibksi the complaint must satisfy the formal
requirements of the procedure. In general, the ta@impmust be filed by the victim or his or her
representative, in written form and signed. All dmtic remedies should have been exhausted, unless
they were unavailable or unreasonably prolongee. mbrits of the case refer to its substance, where
the committee states its reasons for concludingahgolation of the treaty has or has not occurted
the committee finds a violation of an individuaights under the particular treaty, it invites Biate
party to provide information within three monthstbe steps it has taken to deal with the commgtee’
views. If the State party fails to take appropriat&on, the committee refers the case for follagin
order to consider further measures to be takenekample, the Human Rights Committee established
its special rapporteur on Follow-up of Views in erdo address with concerned States parties their
particular difficulties in complying with the Comttee's views. According to reports submitted by
this special rapporteur, around 30 per cent ofdbmmittee's views are fully implemented by relevant
States parties.

7. EXTRACONVENTIONAL (CHARTER-BASED) MECHANISMS

A number of procedures have been established uhd@ernuthority granted by the Charter of the
United Nations to the Economic and Social Couned,ahrough it, to its subsidiary Commission on
Human Rights and Subcommission on the Promotion Rratection of Human Rights. These
procedures may be either confidential or publice Bo-called “1503 procedure” is the confidential
one, whereas the various thematic or country-catedtspecial rapporteurs and working groups of the
Commission on Human Rights operate publicly untierauthority of Economic and Social Council
resolution 1235 (XLII) of 6 June 1967. It should heted that the confidential procedure has been
rendered partially obsolete by the developmenhefaublic procedure discussed below.
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Confidential procedure

The confidential procedure was established purstiesaBtonomic and Social Council resolution 1503
(XLVII) of 27 May 1970 and amended by its resotuti2000/3 of 16 June 2000. Under the "1503
procedure”, the Commission on Human Rights hasnthadate to examine a consistent pattern of
gross and reliably attested systematic violatidnisuman rights and fundamental freedoms occurring
in any country of the world.

The Secretariat, together with the chairperson ¢ Subcommission's Working Group on
Communications, screen complaints from both indigld and groups. If the communication is not
prima facie ill-founded and the individual has exsied all domestic remedies, it will be
acknowledged and forwarded to the Government coecefor comment in a confidential manner.
After the initial screening, the Working Group omr@munications meets to assess complaints and
any replies received from Governments. It forwamshe Commission on Human Rights' Working
Group on Situations any situation that revealsresisbent pattern of gross and reliably attestedamum
rights violations. The Working Group on Situatiatescides whether, in the light of all the material
from the previous stages of the process, the mituatferred to it appears to reveal a situation of
systematic human rights violations. In that casmatly forward a situation to the Commission on
Human Rights, usually with specific recommendatiddtherwise, the Working Group may decide to
keep a situation pending before it or close the fil

The Commission on Human Rights considers in claseskion the situations referred to it by its
Working Group on Situations. Representatives ofGlagernments concerned may also be present at
this point. The Commission may decide to keep aasin under review; it may appoint an
independent expert on the matter to report confidiynto the Commission (in 2002 an independent
expert was appointed to study the human rightststm in Liberia); it may discontinue the matter if
no further consideration is warranted; or it maietap the same matter under the public procedure
governed by resolution 1235 (XLII) of the Econoraiad Social Council. If it wishes, the Commission
may also make recommendations to its parent bday,BEconomic and Social Council. After the
Commission has considered the situations befotldtchairperson announces at a public meeting the
names of the countries examined under the proceshat¢hose of countries no longer being dealt with
under the procedure. All material provided by indibals and Governments, as well as decisions taken
at the various stages of the procedure, remainidmmfal. The Economic and Social Council,
however, sometimes decides— on its own initiatafter a study of a particular situation has been
ended, on the recommendation of the Commission umath Rights, or by the express wish of the
Government concerned—that secrecy may be lifted.

Public procedure

Pursuant to Economic and Social Council resolutid85 (XLII) of 6 June 1967, the Commission on
Human Rights appoints working groups or individualigecial rapporteurs or independent experts) to
examine, monitor and publicly report either on thanan rights situation in a specific country or
territory—known as geographic mandates - or on mumghts violations worldwide—known as
thematic mandates. To fulfil their mandate, experéy receive individual complaints and bring them
to the attention of the Governments concerned, lwaie asked to undertake a full investigation ef th
allegations, to adopt all necessary measures teptdurther violations and to report back to the
experts on every step taken in that regard. Casaemade public through the experts' annual reports
the Commission on Human Rights.
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I. HUMAN RIGHTS STANDARDS AT THE REGIONAL AND
SUBREGIONAL LEVEL

1. THE AFRICAN SYSTEM UNDER THE AFRICAN UNION

The African Charter on Human and Peoples' Rights agopted by the then Organization of African

Unity in 1981 and entered into force in October@.98nder the Charter, the African Commission on
Human and Peoples' Rights was established to peo@od protect human rights in Africa. The

Commission also interprets provisions of the Chaated is empowered to receive complaints of
human rights violations from States, individualsd agroups. On the basis of such complaints, the
Commission may seek an amicable solution, inistieies and make recommendations.

In 1997 the African Commission on Human and Pedpgkéghts appointed a special rapporteur on

Prisons and Conditions of Detention in Africa teess prison conditions and point out the major
problems. The special rapporteur visits prisonficp@nd gendarmerie cells, or any other place her

people are imprisoned or detained in various Africauntries in order to obtain information. He then

prepares a report on the visit and submits it ®oGlovernment concerned. The Government is invited
to make comments and to describe the measurestiakleral with the recommendations of the special
rapporteur. The reports of the special rapporteur @overnments' comments are published by the
African Union.

In addition, it is important to note the Protocolthe African Charter on Human and Peoples' Rights
on the Establishment of an African Court on Humad Reoples' Rights, adopted in 1998. Although
the Court is not yet in operation, it is importamtunderstand some of its functions. The Court may
entitle relevant nongovernmental organizations witiserver status before the African Commission
on Human and Peoples’ Rights, and individualsnt@duce cases directly before it, in accordance
with article 34, paragraph 6, of the Protocol. &aparties must first have made a declaration,
however, accepting the jurisdiction of the Court receive individual cases concerning them.
Furthermore, the Court will complement the manddtthe Commission. Finally, at its 32nd session
in October 2002, the African Commission adopted Guedelines and Measures for the Prohibition
and Prevention of Torture, Cruel, Inhuman or Deigrgdlreatment or Punishment in Africa (The
Robben Island Guidelines). These Guidelines statdear and concrete terms the measures that are
recommended to African States and other actorsrderoto prevent torture and ill-treatment.
Paragraphs 2 and 3 of the Guidelines encouragesStatcooperate with the African Commission's
special rapporteurs on prisons and conditions eérden in Africa; on arbitrary, summary and
extrajudicial executions in Africa; and on the tgjlof women in Africa; as well as with the United
Nations human rights treaty bodies and the thenmatit country-specific special procedures of the
Commission on Human Rights, in particular its sple@pporteur on torture.

2. SUB-REGIONAL SYSTEMS AND HUMAN RIGHTS PROTECTION

The dawn of various Regional Economic CommunitiRECs) in Africa can be traced back to the
1960s, when the United Nations Economic Commis$amnAfrica (UNECA) encouraged African
States to incorporate single economies into subnedisystems within the aim to ultimately create on
single economic union on the African continent. klghile, several RECs have been established on
the African continent. At the seventh ordinary g@s®f the AU’'s Assembly of Heads of State and
Government in Banjul, The Gamibia, in July 200& #irican Union has officially recognised eight
such communities. The Southern African Developn@mtinmunity (SADC), to which Namibia is a
member, is one of the officially recognised REGs.
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Although the primary responsibility for upholdingurhan rights and fundamental freedoms is
primarily on States, RECs also play a role whetoihes to the protection of human rights as they
function as guardians of human rights. As a maifefiact however, the protection of human rights
plays an essential role in economic developmerittlzeas an impact on the investment climate, which
again contributes to growth, productivity and enyphent creation, all being essential for sustainable
reductions in income poverty.

The SADC Treaty itself refers to regional integvatiand to human rights directly or indirectly at
several stages. In its Preamble, the Tra#gr alia determines to ensure, through common action, the
progress and well-being of the people of southdrité and recognises the need to involve the people
of the Region centrally in the process of developmand integration, particularly through the
guarantee of democratic rights, observance of humgguts and the rule of law. Under Chapter 3 of
the Treaty, which deals with principles, objectivdahe SADC common agenda and general
undertakings, it is provided that SADC and its memdiate shall act in accordance with the prinsiple
of human rights, democracy and the rule of law.

Besides the aforementioned provisions, the SAD@lIsgstem provides for human rights protection
in many legal instruments other than the SADC TWemter alia the SADC Protocols, such as the
SADC Protocol on Gender and Development and others.

The SADC Tribunal is the judicial institution withiSADC and has its seat in Windhoek. The
Tribunal started to hear cases in 2007. The SADIBuhal was set up to protect the interests and
rights of SADC member states and their citizensl timdevelop the community jurisprudence also
with regard to applicable treaties, general prils@nd rules of public international law.one recent
judgement of the Tribunal commonly known as the @la@ll case it impressively demonstrated that
the Tribunal can also be called upon to considendrnurights matters as the claimant argued that the
Zimbabwean land acquisition process was racistlghl by virtue of Article 6 of the SADC Treaty
and the African Union Charter that outlaw arbitraryd racially motivated government action. The
SADC Treaty in its Article 4 stipulates that SAD@daits member states shall act in accordance with
the principles of human rights, democracy and the of law as well agquity, balance and mutual
benefit; and the peaceful settlement of disputdgsy alia. According to Article 6 (2) of the SADC
Treaty SADC and member states shall not discrimiragainst any person on grounds of gender,
religion, political views, race, ethnic origin, twde or disability. All of the above is also relevdor
prison officials.

1. HUMAN RIGHTS STANDARDS AT THE NATIONAL LEVEL

1. THE PROTECTORS OF HUMAN RIGHTS IN NAMIBIA
The following human rights protectors must be coased in Namibia:

e Government through its different branches
— Legislature
— Executive

— Judiciary
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The Ombudsman
National and international governmental and nonegomental organizations
The individual

2. MAIN SOURCES OF HUMAN RIGHTS LAW IN NAMIBIA - OVERV |IEW
The following are the main sources of human riggatsin Namibia:

International Law binding upon Namibia (ratifie@aties, conventions, etc.)
The Constitution
Statutory law

— The Married Persons Equality Act 1 of 1996

— The Combating of Domestic Violence Act 4 of 2003

— The Combating of Immoral Practices Amendment Aot Z000

— The Combating of Rape Act 8 of 2000

— Racial Discrimination Prohibition Act 26 of 1991 danRacial Discrimination
Amendment Act 26 of 1998

— Affirmative Action (Employment) Act 29 of 1998
— Namibia Prisons Act 17 of 1998
— The Labour Act

Policies

Case Law

3. NAMIBIA AND HUMAN RIGHTS INTERNATIONAL OBLIGATIONS

Article 144 of the Constitution: Unless otherwp®vided the general rules of public international
law and international agreements binding upon Namiimder this Constitution form part of the law
of Namibia. Public international law iab initio part of the law of Namibia and needs no
transformation or subsequent legislative act tmbecso.

CAT-Convention Against Torture and Other Cruel Imtan or Degrading Treatment or
Punishment (Accession 28/12/94)

CAT-OP-Optional Protocol to the Convention Againbbrture and Cruel Inhuman or
Degrading Treatment or Punishment (No Action)

CCPR-International Covenant on Civil and PolitiBaghts (Accession 28/02/95)

CCPR-OP1-Optional Protocol to the International €wnt on Civil and Political Rights
(Accession 28/02/95)

CCPR-0OP2-DP-Second Optional Protocol to the Intewnal Covenant on Civil and Political
Rights (Accession 28/02/95)

CED-Convention for the Protection of All PersoranfrEnforced Disappearance (No Action)

CEDAW-Convention on the Elimination of All Forms d@iscrimination against Women
(Accession 23/12/92)

CEDAW-OP-Optional Protocol to the Convention on tBémination of All Forms of
Discrimination against Women (Ratification 19/05J2)
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CERD-International Convention on the Elimination Aif Forms of Racial Discrimination
(Accession 11/12/82)

CESCR-International Covenant on Economic, Sociatl &ultural Rights (Accession
28/02/95)

CMW-International Convention on the Protection loé Rights of All Migrant Workers and
Members of Their Families (No Action)

CPD-Convention on the Rights of Persons with Digas (Signature only 25/04/2007)

CPD-OP-Optional Protocol to the Convention on thghi® of Persons with Disabilities
(Signature only25/04/2007)

CRC-Convention on the Rights of the Child (Ratifica 26/09/90)

CRC-OP-AC-Optional Protocol to the Convention ore tRights of the Child on the
involvement of children in armed conflict (Ratiftaan 08/09/2000)

CRC-OP-SC-Optional Protocol to the Convention om Rights of the Child on the sale of
children child prostitution and child pornograplRatification 08/09/2000)

4. THE NAMIBIAN CONSTITUTION

The Namibian Constitution contains some of the naastanced provisions concerning human rights
and other fundamental protections of rights anddeens, including those of the environment. Chapter
3 of the Constitution provides fundamental rightsl dreedoms and stipulates that the powers of
parliament and the President or any other orgathefgovernment and state are limited by the
provisions on fundamental human rights and libsrtie

(@)

THE FUNDAMENTAL RIGHTS (ARTICLES 6 — 20)
Protection of life with a prohibition of capital pishment
Protection of liberty

Respect for human dignity

Equality and freedom from discrimination
Prohibition of forced labour and slavery

Prohibition of arbitrary arrest and detention

Right to a fair trial

Right to privacy

Right to marry an found a family

Children’s rights

Right to own property

Right to just compensation if property is exprofath
Right to participate in peaceful political activity
Right to administrative justice

Right to practice one’s own culture

Right to use one’s own language

Right to promote one’s own tradition and religion

Right to education and to receive free primary etioa at state schools
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(b) FUNDAMENTAL FREEDOMS (ARTICLE 21)
e Freedom of speech
* Freedom of thought, conscience and belief
e Freedom of religion
e Freedom of assembly
¢ Freedom of association
* Freedom to withhold labour without being exposedrtminal penalties
* Freedom of movement
* Freedom to choose one’s residence
¢ Freedom to leave or to return to Namibia

« Freedom to practice any profession or any trade

(c) LIMITATIONS (ARTICLE 22)
Limitations on human rights may be justified onuemtoer of grounds, eg:

< In the exercise of his/her human rights, the irdiieil bears a duty to society. Limitations are
assigned to ensure that the enjoyment of the gemtdeuman right does not prejudice the
rights of others

e Limitations may be necessary for the promotionerhdcracy
« Limitations may be required for the maintenancenofality and decency in society
» Limitations may be necessary for the protectiothefnation

CONSITUTION OF THE REPUBLIC OF NAMIBIA
CHAPTER 3
Fundamental Human Rights and Freedoms

Article 5 - Protection of Fundamental Rights and Feedoms

The fundamental rights and freedoms enshrinedisnGhapter shall be respected and upheld by the
Executive, Legislature and Judiciary and all orgafithe Government and its agencies and, where
applicable to them, by all natural and legal pessarNamibia, and shall be enforceable by the Gourt
in the manner hereinafter prescribed.

Article 6 - Protection of Life

The right to life shall be respected and protedimlaw may prescribe death as@mpetent sentenc
No Court or Tribunal shall have the power to impasentence of death upon any person. No
executions shall take place in Namibia.

Article 7 - Protection of Liberty

No persons shall be deprived of personal libergepkaccording to procedures established by law.
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Article 8 - Respect for Human Dignity
(1) The dignity of all persons shall be inviolable.

2 (a In any judicial proceedings or in otherqaedings before any organ of the State, and
during the enforcement of a penalty, respect fondnu dignity shall be guaranteed.

(b) No persons shall be subject to torture artl, inhuman or degrading treatment or
punishment.

Article 9 - Slavery and Forced Labour

(1) No persons shall be held in slavery or sergtud

(2) No persons shall be required to perform foleddur.

(3) For the purposes of this Article, the exprassiorced labour" shall not include:
(a) any labour required in consequence of a seater order of a Court;

(b)  any labour required of persons while lawfultained which, though not required in
consequence of a sentence or order of a Cougasonably necessary in the interests of

hygiene;

(© any labour required of members of the defdaoee, the police force and the prison
service in pursuance of their duties as such dhedrcase of persons who have
conscientious objections to serving as memberisetiefence force, any labour which
they are required by law to perform in place offsservice;

(d) any labour required during any period of pukimergency or in the event of any other
emergency or calamity which threatens the life wetl-being of the community, to the
extent that requiring such labour is reasonablijfjable in the circumstances of any
situation arising or existing during that periodasra result of that other emergency or
calamity, for the purpose of dealing with that attan;

(e) any labour reasonably required as part of relsle and normal communal or other civic
obligations.

Article 10- Equality and Freedom from Discrimination
(1) All persons shall be equal before the law.

(2) No persons may be discriminated against omgtbends of sex, race, colour, ethnic origin,
religion, creed or social or economic status.

Article 11 - Arrest and Detention
(1) No persons shall be subject to arbitrary amwesketention.

(2) No persons who are arrested shall be detamedstody without being informed promptly in a
language they understand of the grounds for suelstar

(3) All persons who are arrested and detained stocly shall be brought before the nearest
Magistrate or other judicial officer within a pediof forty-eight (48) hours of their arrest or, if
this is not reasonably possible, as soon as pedsibteafter, and no such persons shall be
detained in custody beyond such period withougthtority of a Magistrate or other judicial

officer.
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(4)

()

Nothing contained in Sub-Article (3) hereof klagply to illegal immigrants held in custody
under any law dealing with illegal immigration: pigded that such persons shall not be deported
from Namibia unless deportation is authorised Byibunal empowered by law to give such
authority.

No persons who have been arrested and helagstody as illegal immigrants shall be denied the
right to consult confidentially legal practitionerstbéir choice, and there shall be no interfere
with this right except such as is in accordancé #hie law and is necessary in a democratic
society in the interest of national security or foblic safety.

Article 12 - Fair Trial

(1)

)

®3)

(a) In the determination of their civil righasid obligations or any criminal charges against
them, all persons shall be entitled to a fair anldlip hearing by an independent, impartial
and competent Court or Tribunal established by [@avided that such Court or Tribunal
may exclude the press and/or the public from a#iror part of the trial for reasons of
morals, the public order or national security,sasecessary in a democratic society.

(b)  Atrial referred to in Sub-Article (a) heresifall take place within a reasonable time,
failing which the accused shall be released.

(c)  Judgments in criminal cases shall be given in pukkcept where the interests of juve
persons or morals otherwise require.

(d)  All persons charged with an offence shalpbesumed innocent until proven guilty
according to law, after having had the opportunitgalling withesses and cross-
examining those called against them.

(e)  All persons shall be afforded adequate tine:facilities for the preparation and
presentation of their defence, before the commeanéof and during their trial, and sh
be entitled to be defended by a legal practiti@ieheir choice.

() No persons shall be compelled to give testiynagainst themselves or their spouses, who
shall include partners in a marriage by customawy, ind no Court shall admit in
evidence against such persons testimony which éas dbtained from such persons in
violation of Article 8(2)(b) hereof.

No persons shall be liable to be tried, comdadr punished again for any criminal offence for
which they have already been convicted or acquétabrding to law: provided that nothing in
this Sub-Article shall be construed as changingotiogisions of the common law defences of
"previous acquittal" and "previous conviction".

No persons shall be tried or convicted for arnginal offence or on account of any act or
omission which did not constitute a criminal offerat the time when it was committed, nor shall
a penalty be imposed exceeding that which was egipé at the time when the offence was
committed.

Article 13 — Privacy

(1)

(2)

No persons shall be subject to interferencé tie privacy of their homes, correspondence or
communications save as in accordance with law arigl mecessary in a democratic society in the
interests of national security, public safety a&r #tonomic well-being of the country, for the
protection of health or morals, for the preveniwbmlisorder or crime or for the protection of the
rights or freedoms of others.

Searches of the person or the homes of indagdshall only be justified:
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(@)  where these are authorised by a competeiafglidfficer;

(b)  in cases where delay in obtaining such jadli@uthority carries with it the danger of
prejudicing the objects of the search or the puhblierest, and such procedures as are
prescribed by Act of Parliament to preclude abusegeoperly satisfied.

Article 14 — Family

(1)

(2)
©)

Men and women of full age, without any limitatidue to race, colour, ethnic origin, nationality,
religion, creed or social or economic status dhalle the right to marry and to found a family.
They shall be entitled to equal rights as to mggejaluring marriage and at its dissolution.

Marriage shall be entered into only with theefiand full consent of the intending spouses.

The family is the natural and fundamental granft of society and is entitled to protection by
society and the State.

Article 15 - Children's Rights

(1)

)

®3)

(4)

()

Children shall have the right from birth to@me, the right to acquire a nationality and, subjec
to legislation enacted in the best interests dfiohin, as far as possible the right to know and be
cared for by their parents.

Children are entitled to be protected from exoit exploitation and shall not be employed in or
required to perform work that is likely to be hadaurs or to interfere with their education, or to
be harmful to their health or physical, mentalriggal, moral or social development. For the
purposes of this SubArticle children shall be passonder the age of sixteen (16) years.

No children under the age of fourteen (14) gesdwall be employed to work in any factory or
mine, save under conditions and circumstancesatgliby Act of Parliament. Nothing in this
Sub-Article shall be construed as derogating invaay from Sub-Article (2) hereof.

Any arrangement or scheme employed on any éarather undertaking, the object or effect of
which is to compel the minor children of an empleye work for or in the interest of the
employer of such employee, shall for the purpos$esticle 9 hereof be deemed to constitute an
arrangement or scheme to compel the performanfoeagd labour.

No law authorising preventive detention shelirpit children under the age of sixteen (16) years
to be detained.

Article 16 — Property

(1)

)

All persons shall have the right in any parNaefmibia to acquire, own and dispose of all forms
of immovable and movable property individually orassociation with others and to bequeath
their property to their heirs or legatees: provitieat Parliament may by legislation prohibit or
regulate as it deems expedient the right to acquimperty by persons who are not Namibian
citizens.

The State or a competent body or organ autiiy law may expropriate property in the public
interest subject to the payment of just compensaiioaccordance with requirements and
procedures to be determined by Act of Parliament.

Article 17 - Political Activity

(1)

All citizens shall have the right to participah peaceful political activity intended to influee
the composition and policies of the Government.citlzens shall have the right to form and join
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political parties and; subject to such qualificatigrescribed by law as are necessary in a
democratic societyi to participate in the condughublic affairs, whether directly or through
freely chosen representatives.

(2) Every citizen who has reached the age of eagh(@8) years shall have the right to vote and who
has reached the age of twenty-one (21) years &eoted to public office, unless otherwise
provided herein.

(3) The rights guaranteed by Sub-Article (2) hemal only be abrogated, suspended or be
impinged upon by Parliament in respect of specifigtgories of persons on such grounds of
infirmity or on such grounds of public interestroorality as are necessary in a democratic
society.

Article 18 - Administrative Justice

Administrative bodies and administrative officialsall act fairly and reasonably and comply with the
requirements imposed upon such bodies and offibialsommon law and any relevant legislation,
persons aggrieved by the exercise of such actdegidions shall have the right to seek redresgbefo
a competent Court or Tribunal.

Article 19 — Culture

Every person shall be entitled to enjoy, pracisefess, maintain and promote any culture, language
tradition or religion subject to the terms of tQienstitution and further subject to the conditibatt
the rights protected by this Article do not impingmon the rights of others or the national interest

Article 20 — Education
(1) All persons shall have the right to education.

(2) Primary education shall be compulsory and tia¢eSshall provide reasonable facilities to render
effective this right for every resident within Naid, by establishing and maintaining State
schools at which primary education will be providezk of charge.

(3) Children shall not be allowed to leave schaulldhey have completed their primary education
or have attained the age of sixteen (16) years;hvaver is the sooner, save in so far as this may
be authorised by Act of Parliament on grounds alitheor other considerations pertaining to the
public interest.

(4) All persons shall have the right, at their oswpense, to establish and to maintain private
schools, or colleges or other institutions of tagtieducation: provided that:

(@) such schools, colleges or institutions didey education are registered with a
Government department in accordance with any lavagising and regulating such
registration;

(b)  the standards maintained by such schooleges or institutions of tertiary education are
not inferior to the standards maintained in complgrachools, colleges or institutions of
tertiary education fundedpy the State;

(©) no restrictions of whatever nature are imposeh respect to the admission of pupils
based on race, colour or creed;

(d)  no restrictions of whatever nature are impos#h respect to the recruitment of staff
based on race or colour.
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Article 21 - Fundamental Freedoms

(1)

(2)

All persons shall have the right to:

(a) freedom of speech and expression, which si@llde freedom of the press and other
media;

(b)  freedom of thought, conscience and beliefctvishall include academic freedom in
institutions of higher learning;

(© freedom to practise any religion and to mestiSuch practice;
(d)  assemble peaceably and without arms;

(e) freedom of association, which shall inclugeetiom to form and join associations or
unions, including trade unions and political patie

() withhold their labour without being exposeddriminal penalties;

(9) move freely throughout Namibia;

(h)  reside and settle in any part of Namibia;

® leave and return to Namibia;

(), practise any profession, or carry on any @etion, trade or business.

The fundamental freedoms referred to in Subekert(1) hereof shall be exercised subject to the
law of Namibia, in so far as such law imposes reable restrictions on the exercise of the rights
and freedoms conferred by the said Sub-Article civlaire necessary in a democratic society and
are required in the interests of the sovereigntyiategrity of Namibia, national security, public
order, decency or morality, or in relation to conpe of court, defamation or incitement to an
offence.

Article 22 - Limitation upon Fundamental Rights and Freedoms

Whenever or wherever in terms of this Constitutioa limitation of any fundamental rights or
freedoms contemplated by this Chapter is authoresey law providing for such limitation shall:

@

(b)

be of general application, shall not negatessential content thereof, and shall not be aated
a particular individual;

specify the ascertainable extent of such litimitaand identify the Article or Articles hereof on
which authority to enact such limitation is claintedest.

Article 23 - Apartheid and Affirmative Action

(1)

)

The practice of racial discrimination and thagbice and ideology of apartheid from which the
majority of the people of Namibia have sufferedgorlong shall be prohibited and by Act of
Parliament such practices, and the propagationaf practices, may be rendered criminally
punishable by the ordinary Courts by means of sughishment as Parliament deems necessary
for the purposes of expressing the revulsion oNamibian people at such practices.

Nothing contained in Article 10 hereof shakkpent Parliament from enacting legislation
providing directly or indirectly for the advancemer persons within Namibia who have been
socially, economically or educationally disadvaetdy past discriminatory laws or practices,
or for the implementation of policies and prograrsragned at redressing social, economic or
educational imbalances in the Namibian societyragieut of past discriminatory laws or
practices, or for achieving a balanced structuofipe public service, the police force, the
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®3)

defence force, and the prison service.

In the enactment of legislation and the apglicaof any policies and practices contemplated by
Sub-Article (2) hereof, it shall be permissiblehtive regard to the fact that women in Namibia
have traditionally suffered special discriminateomd that they need to be encouraged and
enabled to play a full, equal and effective rol¢hia political, social, economic and cultural life
of the nation.

Article 24 — Derogation

(1)

(2)

®3)

Nothing contained in or done under the authiaitArticle 26 hereof shall be held to be
inconsistent with or in contravention of this Catgiton to the extent that it authorises the taking
of measures during any period when Namibia isstate of national defence or any period when
a declaration of emergency under this Constitudn force.

Where any persons are detained by virtue df swthorisation as is referred to in Sub-Article (1
hereof, the following provisions shall apply:

(a) they shall, as soon as reasonably practicaizlén any case not more than five (5) days
after the commencement of their detention, be &inexl with a statement in writing in a
language that they understand specifying in d#tailgrounds upon which they are
detained and, at their request, this statemenk lshakead to them;

(b)  not more than fourteen (14) days after the commmaeaé of their detention, a notificati
shall be published in the Gazette stating that tiaase been detained and giving
particulars of the provision of law under whichittaetention is authorised,;

© not more than one (1) month after the comragrant of their detention and thereafter
during their detention at intervals of not morerttiaree (3) months, their cases shall be
reviewed by the Advisory Board referred to in Ali@6 (5)(c) hereof, which shall order
their release from detention if it is satisfiedtthas not reasonably necessary for the
purposes of the emergency to continue the detenfisach persons;

(d)  they shall be afforded such opportunity fog tnaking of representations as may be
desirable or expedient in the circumstances, handggrd to the public interest and the
interests of the detained persons.

Nothing contained in this Article shall perraiderogation fromrsuspension of the fundamer
rights or freedoms referred to in Articles 5, 69810, 12, 14, 15, 18, 19 and 21(1)(a), (b), (c)
and (e) hereof, or the denial of access by anyopsr® legal practitioners or a Court of law.

Article 25 - Enforcement of Fundamental Rights and-reedoms

(1)

Save in so far as it may be authorised to daysthis Constitution, Parliament or any subordinat
legislative authority shall not make any law, ahne Executive and the agencies of Government
shall not take any action which abolishes or alerédine fundamental rights and freedoms
conferred by this Chapter, and any law or actiooantravention thereof shall to the extent of the
contravention be invalid: provided that:

(a) a competent Court, instead of declaring $aator action to be invalid, shall have the
power and the discretion in an appropriate casdldav Parliament, any subordinate
legislative authority, or the Executive and therames of Government, as the case may
be, to correct any defect in the impugned law ¢dioaavithin a specified period, subject
to such conditions as may be specified by it. khsevent and until such correction, or
until the expiry of the time limit set by the Counthichever be the shorter, such
impugned law or action shall be deemed to be valid;
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)

®3)

(4)

(b)  any law which was in force immediately beftre date of Independence shall remain in
force until amended, repealed or declared uncoristital. If a competent Court is of the
opinion that such law is unconstitutional, it matpher set aside the law, or allow
Parliament to correct any defect in such law, inciwtevent the provisions of Sub-Article
(a) hereof shall apply.

Aggrieved persons who claim that a fundamenight or freedom guaranteed by this

Constitution has been infringed or threatened diwé#ntitled to approach a competent Court to
enforce or protect such a right or freedom, and approach the Ombudsman to provide them
with such legal assistance or advice as they regaird the Ombudsman shiadive the discretic

in response thereto to provide such legal or adbsistance as he or she may consider expedient.

Subiject to the provisions of this Constitutithe Court referred to in SubAtrticle (2) hereoflsha
have the power to make all such orders as shalebessary and appropriate to secure such
applicants the enjoyment of the rights and freedoomderred on them under the provisions of
this Constitution, should the Court come to theobasion that such rights or freedoms have been
unlawfully denied or violated, or that grounds &Xis the protection of such rights or freedoms
by interdict.

The power of the Court shall include the poteaward monetary compensation in respect of
any damage suffered by the aggrieved persons seqoence of such unlawful denial or
violation of their fundamental rights and freedomkere it considers such an award to be
appropriate in the circumstances of particular sase
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PART Il

STATUTORY PRISON REGULATION

l. PRISONS ACT, 17 OF 1998

In terms of Article 7 of the Constitution of Namahino one shall be deprived of personal liberty
except according to the law. Consequently this igion specifically authorizes deprivation of libgrt
such as imprisonment, if established by law. Magtrnational documents elaborate upon the basic
rule enshrined in Article 7 of the Constitution. time premise this provision should be read with
Article 11 thereof which prohibits arbitrary arremtd detention and enshrines the righthabeas
corpusin that all arrested or detained persons must baght before a magistrate within 48 hours of
their arrest and detention, failing which a persmamnot remain in custodylhis provision is
comparable to similar provisions of a vast numbiemternational instruments. Arrest or detention
must be reasonable and necessary in the circunestamierwise the accused have a right to release
pending trial.

The Namibian Constitution does not specifically idgwn minimum rules for the protection of
persons subjected to detention or imprisonmengor the aforementioned broad provisions which
comes under the entrenched provisions of the BiRights in Chapter 3. The Namibian Declaration
of Rights, like many other such documents, can dreesvhat general and vague at times, to be
determined by subsequent Acts of Parliament. Mareao#rticle 121 of the Constitution explicitly
states that an Act of Parliament that establishBamibian prison service with prescribed powers,
duties and procedureshould be promulgated. As a result Brésons Act, 17 of 199®as enacted by
the Parliament of Namibia.

This Act provides for the establishment of the Naimprisons service and it replaces the Prisons Act
8 of 1959. It came into force on 15 August 199&tees 13 and 14 of the Act respectively provides
for the establishment of prisons and temporaryopssthroughout Namibia as determined by the
Minister (i.e. the Minister of Safety and Securit§)prisoneris defined in section 1 of the Act ary
person, whether convicted or not, who is lawfuldyaithed in a prisonAccording to this elucidation
one can accept that the word prisoner includescipaege suspects, trail awaiting prisoners and
convicted prisoners.

Section 15 of the Act explicitly states that maled demale prisoners should be kept apart and
confined in separate prisons or separate parteeofdme prison. Furthermore, according to secton 5
(1) a juvenile who is awaiting trail or the condtus of his or her trail shall not be detained irspn.
However this provision confers a discretion on @@mmissioner of Prisons either to detain or not
detain a juvenile offender. Section 52 (2) lay doeamtain factors that must be considered by the
Commissioner in deciding on a suitable place oémdn for a juvenile. It is clear from section 52
that juvenile offenders should also be segregaimu fadult male and male trail awaiting detainees.
Moreover section 51 under the head@lgssification and separation of prisoners provitlest:

Prisoners shall, on admission to a prison, be dfaexs by the officer in charge into
one or more of the following groups, namely —

(a) convicted prisoners;
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(b) unconvicted prisoners;

(c) juvenile offenders;

(d) adult prisoners;

(e) first offenders;

(f) prisoners with previous convictions;

(g) prisoners who are suffering from mental illnessgan

(h) such other groups as the Commissioner may deteyraikeso far as the prison
accommodation renders it practicable, each grouglldbe detained separately.

This provision reiterates that persons arrested deihined or if convicted and sentenced to
imprisonment should be categorized into one ofdiemerated groups and be detained accordingly.
The aforementioned provisions are in particularadntgnt in that they illustrate the rationale for a
study on holding cells in Namibia. The point isttbfien the legal framework protecting the rightsl a
freedoms of individuals is in place, but the probleften rests with the implementation of the reféva
law. Implementation of laws can be hampered byouerifactors, ranging from availability of
resources to incompetence or deliberateness. Leaverected for the purpose of addressing social,
economic and political challenges, and when itas put into practice in line with the purpose for
which it was enacted, it becomagjood dead law on a piece of paperthe end the ultimate aim of
law, namely to govern human conduct with a vievatlitate social change will not be accomplished.

I. PRISONS ACT, 17 OF 1998: REGULATIONS FOR THE
ADMINISTRATION AND CONTROL OF THE NAMIBIAN
PRISON SERVICE OF 2001

The Regulations made in terms of the previous Actige in terms of section 127 of the Prisons Act
of 1998. GN 67/1987 amends the regulations pronetbander the previous Act. A new set of
regulations was promulgated by the then MinistePdéons and Correctional Services accordance
with section 124 of the Prisons Act of 1998. Theutations deals with prison service personnel and
the treatment of prisoners and are contained irR@&M2001 (GG 2643).

Chapter 3 of the 2001 regulations deals with variaspects relating to prisoners. Part 3, under this
Chapter lays down minimum standards regarding ttmramodation of prisoners. In particular
section 195 provides that a dormitory or cell ugeplisoners for sleeping purposes should comply
with the prescribed requirements in respect ofrflgpace, cubic capacity lighting, ventilation and
general health conditions. Sections 250-251 dedls hygienic conditions and explicitly states that
prisoners should be provided with bathing and ti@léacilities. These provisions are in line witlet
Standard Minimum Rules for the Treatment of PrissnEurthermore section 198 reiterates that male
and female prisoners should be detained separatdijle section 259 sets out the basis for
classification of prisoners.

Chapter 4 of the regulations regulates the treatroedifferent categories of prisoners. Section 298
provides thata trail or sentence awaiting prisoner should bersggted from sentenced and other
categories of unsentenced prisondrsmy view this section clearly stipulates thatltor sentenced
awaiting prisoners should be detained separately ftonvicted prisoners and pre-charge suspects.
Moreover, juveniles and women, whether they arechegge suspects, trail awaiting prisoners or
convicted prisoners should at all times be segesgfibm adults and males. Failure to separate the
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different groups could result in gross human rightdations, such as rape, sodomy, cruel inhuman
and degrading treatment, to mention but a few.
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PART IV
HUMAN RIGHTS PRINCIPLES PARTICULARLY RELEVANT FOR

PRISON OFFICIALS

The following 180 principles reflect the basic humm&ghts standards necessary for prison officials.
Many of these principles, which reflect internagbmuman rights standards, are incorporated into
national legislation, eg the 1998 Prisons Act. phaciples are numbered, also the corresponding lis
of references at the end of Part Il of this harakbwhich reveals the principles’ legal source:

GENERAL PRINCIPLES

1 International human rights law is binding on alat8s and their agents, including prison
officials.!

Human rights are a legitimate subject for intewraai law and international scrutifly.

Law enforcement officials are obliged to know, @adapply, international standards for
human rights.

RIGHT TO PHYSICAL AND MORAL INTEGRITY

4 All human beings are born free and equal in digaity rights.
5 Human rights derive from the inherent dignity of tiuman person.
6 All persons deprived of their liberty shall be teghat all times with humanity and with

respect for the inherent dignity of the human pefso

7 No one shall be subjected to torture or to crughuman or degrading treatment or
punishment. There are no exceptions.

8 Torture is defined as any act by which severe glaysor mental pain or suffering is
intentionally inflicted on a person, other thanttldich is inherent in or incidental to
lawful sanction$.

! International Covenant on Civil and Political Rigffhereinafter “lCCPR"], article 2, para. 3.

2 Charter of the United Nations, Preamble, Articlentl Article 55 (c).

% ICCPR, article 2, para. 3; Code of Conduct for LEmforcement Officials [hereinafter “Code of
Conduct"], article 2.

* Universal Declaration of Human Rights [hereinaftetDHR”], preamble and article 1; ICCPR,
preamble.

® UDHR, preamble and article 1; ICCPR, preamble.

® Body of Principles for the Protection of All Pensounder Any Form of Detention or Imprisonment
[hereinafter “Principles on Detention or Imprisomtig principle 1; Basic Principles for the
Treatment of Prisoners [hereinafter “BPT"], prirleid.

" UDHR, article 5; ICCPR, article 7; Convention agdi Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment [hereinafter “QAfpreamble and article 2; Code of Conduct,
article 5.

8 CAT, article 1.

39



10

11

12

13

14

15
16
17

18

19

20

21
22

23

24

lll-treatment is defined as other acts of cruelhuiman or degrading treatment or
punishment which do not amount to tortdire.

Any act of torture committed as part of a widesgreasystematic attack directed against
any civilian population, with knowledge of the attais a crime against humanify.

No prisoner shall be subjected, even with his ardemsent, to any medical or scientific
experimentation which may be detrimental to heHith.

Like torture and ill-treatment, enforced disappeaes and summary executions are
completely prohibited?

All law enforcement officials shall be fully informal and educated about the prohibition of
torture and il treatmerif.

Any statement made as a result of torture shall betinvoked as evidence in any
proceedings, except as evidence to bring the patpes to justicé?

Orders from a superior officer may not be invokedustification of tortur&
Law enforcement officials may use force only whieis strictly necessary.

Any individual who alleges that he or she has badrected to torture has the right to
complain and to have the case promptly and implrtiexamined by competent
authoritiest’

All deaths in custody and disappearances of priscstell be properly investigat&.

All interrogation rules, instructions, methods apigctices pertaining to detained and
imprisoned persons shall be kept under systematiew with a view to preventing
torture™®

Persons deprived of their liberty shall be helgligces which are officially recognized as
places of custodSf,

A detailed register shall be kept of every perseprived of liberty’*

All prisoners shall be provided promptly with weitt information about the regulations
which apply to them and on their rights and obliyzs?*

The families, legal representatives and, if appadey diplomatic missions of prisoners are
to receive full information about the fact of thd&tention and where they are h&ld.

All prisoners shall be offered a proper medical neixeation and treatment as soon as
possible after admissidh.

% CAT, article 16.

19 Rome Statute of the International Criminal Coarticle 7.

" Principles on Detention or Imprisonment, principi

2 Declaration on the Protection of All Persons fremforced Disappearance [hereinafter “Declaration
on Enforced Disappearance”], article 1; Principdesthe Effective Prevention and Investigation of
Extra-legal, Arbitrary and Summary Executions [leaéer “Principles on Summary Executions],
principle 1.

13 CAT, article 10.

14 CAT, article 15.

15 CAT, article 2.

16 Code of Conduct, article 3.

" CAT, article 13.

18 Principles on Detention or Imprisonment, principte

19 CAT, article 11.

2 Principles on Summary Executions, principle 6.

L Standard Minimum Rules for the Treatment of Priserhereinafter “SMR”], rule 7; Declaration on
Enforced Disappearance, article 10;

22 principles on Summary Executions, principle 6.

2 Principles on Detention or Imprisonment, princip® SMR, rule 35.
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RIGHT TO AN ADEQUATE STANDARD OF LIVING

25

26

27

28

29
30

31
32

33
34

35

All persons deprived of their liberty shall be tezhwith humanity and with respect for
the inherent dignity of the human person.

All persons deprived of their liberty shall have tfight to an adequate standard of living,
including adequate food, drinking water, accommiogiaclothing and beddint.

Accommodation for prisoners shall provide adequateic content of air, floor space,
lighting, heating and ventilatiof.

Prisoners required to share sleeping accommodatimil be carefully selected and
supervised at night.

Adequate food and drinking water are human rights.

All prisoners shall be provided with wholesome ad@quate food at the usual hours and
with drinking water available whenever need&d.

Clothing as a component of the right to an adegstaiedard of living is a human rigtit.

All prisoners not allowed to wear their own clothiishall be provided with suitable
clothing®

There shall be facilities for keeping clothing elesnd in proper conditioff.

All prisoners shall be provided with a separate aed clean bedding, with facilities for
keeping bedding cleaf.

There must be facilities to wash and dry clothind bedding regularly’

HEALTH RIGHTS OF PRISONERS

36

37

38
39

The enjoyment of the highest attainable standaphgsical and mental health is a human
right.>®

It is a basic requirement that all prisoners shdddjiven a medical examination as soon
as they have been admitted to a prison or pladetehtior’’

Any necessary medical treatment should then beigedviree of charg®.

Prisoners should generally have the right to recaescond medical opinidh.

24 Principles on Detention or Imprisonment, princif Principles on Summary Executions, principle
6.

% Principles on Detention or Imprisonment, princigle SMR, rule 24.

% |CCPR, article 10, para. 1.

2" UDHR, article 25; International Covenant on EcoimnSocial and Cultural Rights [hereinafter
“ICESCR"], article 11; Convention on the Rights tife Child [hereinafter “CRC"], article 27;
Guidelines and Measures for the Prohibition and/&ton of Torture, Cruel, Inhuman or Degrading
Treatment or Punishment in Africa [hereinafter “Reh Island Guidelines”], paragraph 34.

8 SMR, rule 10.

29 SMR, rule 9 (2).

%0 |CESCR, article 11.

1 SMR, rule 20.

%2 SMR, rule 20.

3 SMR, rules 17 (2) and 18.

% SMR, rule 19.

%> SMR, rule 19.

% |CESCR, article 12.

37 Principles on Detention or Imprisonment, princigle SMR, rule 24.

% Principles on Detention or Imprisonment, princigle

% Principles on Detention or Imprisonment, principt
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41
42

43

44

45
46

a7

48

49

50

51

52

53

54

Prisoners and all detained persons have the ragltheé highest attainable standard of
physical and mental health.

Prisoners should have free access to the healtitsgmvailable in the countfy.

Decisions about a prisoner’s health should be takdy on medical grounds by medically
qualified peoplé?

The medical officer has an important responsibiityensure that proper health standards
are met. He or she can do this by regularly inspgaind advising the director of the
prison on the suitability of food, water, hygiewéeanliness, sanitation, heating, lighting,
ventilation, clothing, bedding and opportunities éaercise’

Every prison should have proper health facilitied anedical staff to provide for a range
of health needs, including dental and psychiatacec Sick prisoners who cannot be
treated in the prison, such as prisoners with nhélm@ss, should be transferred to a
civilian hospital or to a specialized prison hoapit

All prisoners shall have access to a qualified algmiactitionef’

Services for psychiatric diagnosis and, if appraigri treatment shall be available at every
prison®®

Prisoners who are insane shall not be detainedrigons, but transferred as soon as
possible to mental institutiors.

Prisoners suffering from other mental diseased $leatreated in specialized institutions
under medical manageméfit.

During their stay in a prison, insane and ment#llprisoners shall be supervised by a
medical officer’®

It is important that health care for prisoners bevigled by at least one qualified medical
officer.

Medical personnel have a duty to provide prisoaed detainees with health care equal to
that which is afforded to those who are not impresbor detained-

The primary responsibility of health-care personielto protect the health of all
prisoners?

Health-care personnel shall not commit or givertpermission for any acts which may
adversely affect the health of prisongts.

All prisoners shall be provided with facilities toeet the needs of nature in a clean and
decent manner and to maintain adequately theiraeanliness and good appeararice.

““UDHR, article 25; ICESCR, article 12.

“LBPT, principle 9.

*2SMR, rule 25.

*SMR, rule 26.

“ SMR, rule 22 (1) and (2).

“SSMR, rule 22 (3).

“SSMR, rule 22 (1).

“"SMR, rule 82 (1).

“8SMR, rule 82 (2).

“9SMR, rule 82 (3).

0 SMR, rule 22 (1).

*L Principles of Medical Ethics relevant to the RofeHealth Personnel, particularly Physicians, ie th
Protection of Prisoners and Detainees against fieortind Other Cruel, Inhuman or Degrading
Treatment or Punishment [hereinafter “Principledeical Ethics™], principle 1.

>2 principles of Medical Ethics, principles 1 to 6.

>3 Principles of Medical Ethics, principles 1 to 6.

> SMR, rules 12 to 16.
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55

All prisoners shall have at least one hour’s daikgrcise in the open air if the weather
1+ aD5
permits:

MAKING PRISONS SAFE PLACES

56

57

58

59
60
61

62

63

64
65

66

67
68

Use of force, including use of firearms, to preveatape should only be applied when
less extreme means are insufficient to prevenesicap&®

Restraints may be used only as a precaution agesesipe during transfer, for no longer
than strictly necessary, and provided that theyraneoved when the prisoner appears
before a judicial or administrative authority; or medical ground¥’

Prisons should be safe environments for all whe éad work in them, in other words for
prisoners and staff, and for visitafs.

No one in a prison should fear for his or her ptagissafety>
Chains and irons shall not be used as restréints.

Discipline and order shall be maintained with fiess, but with no more restriction than
is necessary for safe custody and well-ordered aamitylife. ®*

All disciplinary offences and punishments must pecified by law or published legal
regulations®?

No prisoner shall be punished before being inforofeithe alleged offence and having the
opportunity to present a proper deferice.

No prisoner shall be employed in any disciplinaapacity *

All cruel, inhuman or degrading punishments are metely prohibited, including
corporal punishment or placing in a dark c&ll.

Punishment by close confinement or reduction of sli@ll never be inflicted unless the
prisoner is certified by the medical officer as ioatly fit to sustain it®

Instruments of restraint shall never be applied panishment’

Prisoners who are subject to disciplinary actioouth have the right of appeal to a higher
authority.”®

MAKING THE BEST USE OF PRISONS

69

The main aim of the prison authorities in theiratrment of prisoners should be to
encourage personal reformation and social rehatidlit.*®

> SMR, rule 21.

* Basic Principles on the Use of Force and FireabysLaw Enforcement Officials [hereinafter
“Principles on Force and Firearms™], principle 9.

> SMR, rule 33.

8 SMR, rule 27.

* SMR, rule 27.

¥ SMR, rule 33.

1 SMR, rule 27.

%2 principles on Detention or Imprisonment, principle SMR, rules 29 and 30.

3 SMR, rule 30 (2).

% SMR, rule 28 (1).

® SMR, rule 31.

®® SMR, rule 32.

" SMR, rule 33.

® |CCPR, article 2; Principles on Detention or Inspriment, principle 30, para. 2.

%9 |CCPR, article 10, para. 3.
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70

71

72

73
74
75

76

77

78

79

80

81

82

83

The purpose of the prison regime should be to peffoners to lead law-abiding and self-
supporting lives after their releag®.

All sentenced prisoners who are medically fit shallrequired to work. As far as possible,
this work should give them skills that will enaltleem to earn an honest living after their
release’*

National legislation regarding health and safetyatk shall apply in prison in the same
way as it does in the communify.

Vocational training shall be provided, especiatly young prisoners?
Prisoners should be remunerated for the work tlee{/ d

Prisoners should be allowed to spend at leasttabpdreir earnings, to send a part to their
families and to save a paft.

Education and cultural activities shall be provided encouraged, including access to an
adequate library®

Education in prisons should be aimed at develofiiegwhole person, taking account of
prisoners’ social, economic and cultural backgrodhd

Education shall be compulsory for young prisonerd dliterate prisoners. The prison
authorities should give this high priority.

The outside community should be involved as muchpessible in educational and
cultural activities in prisong’

All prisoners have the right to observe the teétdheir religion and to have access to a
minister of that religiorf?

Prisoners shall be allowed access to qualifiedessprtatives of any religioft.

From the beginning of a prisoner’s sentence coraiie shall be given to his or her
future after release and prisoners shall be adsistensuring their future reintegration
into society®

All agencies and services responsible for the egiattion of prisoners into society shall
ensure that all prisoners have means and availebteirces to maintain themselves in the
period immediately following their releag.

PRISONERS’ CONTACT WITH THE OUTSIDE WORLD

84

No one shall be subjected to arbitrary interferenitk his or her privacy, family, home or
correspondencé&’

OSMR, rules 65 and 66 (1).

"M SMR, rules 66 (1) and 71; BPT, principle 8.

2SMR, rules 72 (1) and 74.

B SMR, rule 71 (5).

" UDHR, article 23; SMR, rule 76 (1).

S SMR, rule 76 (2) and (3).

"® UDHR, articles 26 and 27; ICESCR, article 13; SMRes 40, 77 and 78.

" BPT, principle 6; Economic and Social Council tation 1990/20 of 24 May 1990, paragraph 3 (a).
"8 SMR, rule 77.

9 Economic and Social Council resolution 1990/2@4May 1990, paragraph 3 (i).
% UDHR, article 18; ICCPR, article 18.

8. SMR, rule 41.

82 SMR, rule 80.

8 SMR, rule 81; BPT, principle 10.

% UDHR, article 12; ICCPR, article 17.
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85

86
87

88

All prisoners shall have the right to communicaitghwhe outside world, especially with
their families®®

Foreign prisoners shall be allowed to communicath their diplomatic representativés.

A prisoner’s request to be held in a prison neardniher home shall be granted as far as
possible®

Prisoners shall be kept informed of important iterheews

COMPLAINTS AND INSPECTION PROCEDURES

89

90

91

92

93

94

95

96

Anyone whose rights and freedoms have been violagel the right to an effective
remedy, determined by a competent cSirt.

Every prisoner shall have the right to make a campkegarding his or her treatment and,
unless the complaint is evidently frivolous, to &ait dealt with promptly and, if
requested, confidentially. If necessary, the complanay be lodged on behalf of the
prisoner by his or her legal representative or fartfl

Every prisoner on admission shall be provided witlten information on regulations and
on complaints and disciplinary procedures in a legg which he or she understands. If
necessary, these rules should be explained otally.

If a complaint is rejected or not responded to timeely manner, the complainant shall be
entitled to bring it before a judicial or other hatity. %

States shall ensure a prompt and impartial invatitig whenever there are reasonable
grounds to believe that an act of torture or Batment has been committ&d.

There shall be thorough, prompt and impartial itigasion of all suspected cases of extra-
legal, arbitrary and summary execution, includiages where complaints by relatives or
other reliable reports suggest unnatural deathérabove circumstancés.

Prisons shall be inspected regularly by qualified! a&xperienced inspectors from a
competent authority separate from the prison adsmation >

Every prisoner shall have the right to communicately and confidentially with
inspectors, subject only to the demands of goodraxdd discipline in the institutiofs.

NON-DISCRIMINATION

97

All persons are equal before the law and are edtitWithout discrimination, to equal
protection of the law’’

% Principles on Detention or Imprisonment, princip SMR, rules 37 and 79.

% SMR, rule 38.

87 Principles on Detention or Imprisonment, principte

8 SMR, rule 39.

8 |CCPR, article 2; CAT, article 13; Principles oetBntion or Imprisonment, principle 33.

% Principles on Detention or Imprisonment, princip& SMR, rule 36.

%L SMR, rule 35.

%2 principles on Detention or Imprisonment, princip® para. 4.

% CAT, article 12; Principles on the Effective Intigation and Documentation of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishpmamniciple 2.

% Principles on Summary Executions, principle 9.

% Principles on Detention or Imprisonment, princip® para. 1; SMR, rule 55.

% SMR, rules 36 (2) and 55; Principles on Detentioimprisonment, principle 29, para. 2.

9" UDHR, article 7; ICCPR, articles 2 and 26; Inté¢imaal Convention on the Elimination of All Forms
of Racial Discrimination, articles 2 and 5.
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98

99

100

101

WOME
102

103

104
105
106

107

JUVEN
108
109

Everyone has the right to freedom of thought, cemse and religion and persons
belonging to ethnic, religious or linguistic minkes have the right to their own culture,
religion and languagé®
A prisoner who does not adequately understand emlsghe language used by the
authorities is entitled to receive relevant infotima promptly in a language which he
understands?
Prisoners who are foreign nationals shall be altbvgmsonable facilities to communicate
with diplomatic representatives of their Staf@.
Prisoners who are nationals of States without digliic representation in the country or
refugees or stateless persons shall be allowednabke facilities to communicate with
the diplomatic representative of the State whidkesacharge of their interests or any
national or international authority whose taslsita protect such person$.

N IN PRISON
Women are entitled to the equal enjoyment and ptiote of all human rights in the
political, economic, social, cultural, civil and ather fields%?
Women prisoners shall not suffer discrimination ahdll be protected from all forms of
violence or exploitatiort®?
Women prisoners shall be detained separately fraie prisoners®*
Women prisoners shall be supervised and searchedyfemale officers and staff®
Pregnant women and nursing mothers who are inrpsball be provided with the special
facilities which they need for their conditidfi®
Whenever practicable, women prisoners should bentédk outside hospitals to give birth.
107

ILES IN DETENTION
Children are to benefit from all the human rightsugintees available to adutt§.
In addition, the following rules shall be appliea ¢hildren: Children who are detained

shall be treated in a manner which promotes thaisea of dignity and worth, facilitates
their reintegration into society, reflects theirsbénterests and takes their needs into
account'®

% UDHR, article 18; ICCPR, articles 18 and 27.

% Principles on Detention or Imprisonment, principte

0 gMR, rule 38 (1).

P1SMR, rule 38 (2).

192 UDHR, article 2; ICCPR, article 3; Convention dw tElimination of All Forms of Discrimination
against Women [hereinafter “CEDAW"], articles 1,a2d 3; Declaration on the Elimination of
Violence against Women [hereinafter “Declarationviolence against Women”], article 3.

103 CEDAW, articles 1, 6 and 7; Declaration on Violeragainst Women, articles 2 and 4.

% principles on Detention or Imprisonment, principleSMR, rule 8 (a).

15 SMR, rule 53.

18 MR, rule 23 (1).

Y7SMR, rule 23 (1).

%8 UDHR, article 1 and article 25, para. 2; CRC, pibke; ICCPR, preamble.

19 CRC, articles 3 and 37; United Nations Standardiiiim Rules for the Administration of Juvenile
Justice (The Beijing Rules) [hereinafter “BeijingilBs™], rules 1, 5 and 6; United Nations Rules for
the Protection of Juveniles Deprived of their Lilgehereinafter “Rules for Juveniles”], rules 1, 4,
14, 31, 79 and 80.
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110

111

112

113

114

115
116

117

Children shall not be subjected to corporal puneshin capital punishment or life
imprisonment without possibility of releas®.

Children who are detained shall be separated fiauit @risoners. Accused juveniles shall
be separated from adults and brought for triapaeedily as possiblé'!

Special efforts shall be made to allow detaineddobih to receive visits from and
correspond with family memberg?

The privacy of a detained child shall be respecied, complete and secure records are to
be maintained and kept confidentfaf.

Juveniles of compulsory school age have the riglgducation and to vocational training.
114

Weapons shall not be carried in institutions whiokd juveniles'*®

Disciplinary procedures shall respect the childgnily and be designed to instil in the
child a sense of justice, self-respect and redpetiuman rights:*®

Parents are to be notified of the admission, tensélease, sickness, injury or death of a
juvenile.*”

PRISONERS UNDER SENTENCE OF DEATH (N.A. IN NAMIBIA)

118
119

120

121

122

Every human being has the inherent right to lifejolv shall be protected by lai?

In countries which have not abolished the deattalpgnit shall be imposed only for the
most serious crimes and after a final judgemerdesed by a competent courf

The death penalty shall not be imposed for crinmsroitted by persons below the age of
eighteen and shall not be carried out on pregnamhem, new mothers or persons who
have become insané’

Where capital punishment occurs, it shall be cdroet so as to inflict the minimum
possible suffering?

Abolition of the death penalty is encouraggd.

LIFE AND LONG-TERM PRISONERS

123

The essential aim of the treatment of prisonerdl 4¥e their reformation and social

rehabilitation?®

HOCRC, article 37 (a); Beijing Rules, rule 27; RulesJuveniles, rules 64, 66 and 67.

M1 |CCPR, article 10, para. 2 (b); CRC, article 3% @eijing Rules, rules 13.4 and 26.3; Rules for
Juveniles, rule 29.

12 CRC, articles 9, 10 and 37 (c); Beijing Rulesgsull3.3, 26.5 and 27.2; SMR, rule 37; Rules for
Juveniles, rule 59.

M3 CRC, article 40, para. 2 (b) (vii); Beijing Rulesle 21.1.

14 |CESCR, article 13; CRC, article 28; Rules forehiles, rules 38 and 42.

15 Rules for Juveniles, rule 65.

18 Rules for Juveniles, rule 66.

Y17 CRC, article 37 (c) and article 40, para. 2 (B) Beijing Rules, rules 10.1 and 26.5; SMR, ru&s
and 44; Rules for Juveniles, rules 56 and 57.

M8 UDHR, article 3; ICCPR, article 6, para. 1.

H91CCPR, article 6, para. 2; Safeguards guarantegiatgction of the rights of those facing the death
penalty [hereinafter “Death Penalty Safeguardsdfap 1.

120|CCPR, article 6, para. 5; Death Penalty Safeggrdra. 3.

21 Death Penalty Safeguards, para. 9.

122 |CCPR, article 6, para. 6.

123 |CCPR, article 10, para. 3.
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124

125

126

127

128

Life imprisonment without possibility of releaseadhnot be imposed for offences
committed by persons below eighteen years of'age.

The regime of the institution should seek to mizienany differences between prison life
and life at liberty which tend to lessen the resaility of the prisoners or the respect due
to their dignity as human being$’

Treatment shall be such as to encourage long-teisoners’ self-respect and to develop
their sense of responsibilit}?°

Prisoners shall be allowed under necessary supmtwis communicate with their family
and reputable friends at regular intervals, botlttdayespondence and by receiving visits.
127

Life-sentence prisoners should be eligible foraséinto society once they have served a
sufficient period of time in custody to mark theisesness of their offences®

PERSONS UNDER DETENTION WITHOUT SENTENCE

129

130

131

132

133

134

135

136

Everyone charged with a penal offence has the ta@gbe presumed innocent until proved
guilty. *#°

Everyone has the right to liberty and security. dhe shall be deprived of liberty except
on such grounds and in accordance with such proesds are established by laW.

Anyone who is arrested shall be informed, at theetof arrest, of the reasons for the
arrest and of his or her rights. Anyone who is sta@ shall be promptly informed of any

charges™*!

Anyone who is arrested shall be brought promptlfotge a judicial authority for the
purpose of having the legality of his or her arrestdetention reviewed and shall be
released if the detention is found to be unlawffl.

Anyone who is arrested has the right to trial withireasonable time or to reledse.

Comprehensive written records of all interrogationsst be kept, including the identity of
all persons present during the interrogatith.

All arrested or detained persons shall have adoeadawyer or other legal representative
and adequate opportunity to communicate with taptasentative

Untried prisoners shall be allowed immediatelyrtfoim their families of their detention
and shall be given all reasonable facilities fomowunicating with their families and
friends.*®

124 CRC, article 37 (a).

125 gMR, rule 60 (1).

126 SMR, rules 65 and 66.

?TSMR, rule 37.

128 Resolution (76) 2 of 17 February 1976 of the Cottemiof Ministers of the Council of Europe on
the treatment of long-term prisoners.

129 UDHR, article 11; ICCPR, article 14, para. 2; Rijites on Detention or Imprisonment, principle 36;
SMR, rule 84 (2).

130 UDHR, article 3; ICCPR, article 9, para. 1.

131 |CCPR, article 9, para. 2, and article 14, parda)3 Principles on Detention or Imprisonment,
principle 10.

132|CCPR, article 9, para. 4; Principles on Detentotmprisonment, principle 37.

133|CCPR, article 9, para. 3; Principles on Detentotmprisonment, principle 38.

134 Robben Island Guidelines, para. 28.

135 UDHR, article 11; ICCPR, article 14, para. 3 (bpgd); Principles on Detention or Imprisonment,
principles 17 and 18; SMR, rule 93.
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138

139

140
141

142

143

144
145
146
147

148

NON-C
149
150

151

Accused persons shall, save in exceptional circamests, be segregated from convicted
persons and shall be subject to separate treathfent.

Untried prisoners shall sleep singly in separattm® with the reservation of different
local custom in respect of the climat&.

Untried prisoners may, if they so desire, havertfemdd procured at their own expense
from the outside'®

Untried prisoners shall be allowed to wear theinabothing if it is clean and suitabfé?

If an untried prisoner wears prison clothing, ialtbe different from that supplied to
convicted prisoners®

Untried prisoners shall always be offered the opputy to work, but shall not be
required to work:*?

Untried prisoners shall generally be allowed tocpre at their own expense books,
newspapers and writing materiafs.

Untried prisoners shall generally be allowed viiten their own doctor or dentist
Persons awaiting trial shall not be detained inamsas a general rufé?

Release pending trial shall be envisaged as eafpssible**°

A pre-trial prisoner shall have the right to appéala judicial or other independent
authority against his or her detentiéH.

Persons arrested or imprisoned without charge blealiccorded the same protection and
facilities as pre-trial prisoners and those awgitital.'*®

USTODIAL MEASURES
The use of non-custodial measures should be recan®deand encouragéd’

Non-custodial measures should be applied withasgrainination on the grounds of race,
colour, sex, age, language, religion, politicalothher opinion, national or social origin,
property, birth or other status’

Consideration should be given where possible téirdpwith offenders in the community,
without resort to the courts?

13 Pprinciples on Detention or Imprisonment, princiflé, para. 1; SMR, rules 44 (3) and 92;
Declaration on Enforced Disappearance, article gdya. 2; Principles on Summary Executions,
principle 6.

137|CCPR, article 10, para. 2 (a); Principles on B&tm or Imprisonment, principle 8; SMR, rules 8
(b) and 85 (1).

*® SMR, rule 86.

¥ SMR, rule 87.

MOgMR, rule 88 (1).

MISMR, rule 88 (2).

“2SMR, rule 89.

143 5MR, rule 90; Principles on Detention or Impris@m principle 28.

“*SMR, rule 91.

15|CCPR, article 9, para. 3.

148 principles on Detention or Imprisonment, princip United Nations Standard Minimum Rules for
Non-custodial Measures (The Tokyo Rules) [hereardffokyo Rules”], rule 6.2.

147 Tokyo Rules, rule 6.3.

“* SMR, rule 95.

9 Tokyo Rules, rule 1.

0 Tokyo Rules, rule 2.2.

1 Tokyo Rules, rule 2.5.
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152

153

154

155

156

157

158

159

Non-custodial measures should be used in accordaitbethe principle of minimum

intervention?

Any form of release from an institution to a norstadlial programme shall be considered
at the earliest possible stagg.

There should be suitable mechanisms to facilitateabes between services responsible
for non-custodial measures and other relevant agerno the criminal justice system,
social development and welfare agencies, both govental and non-governmental, in
such fields as health, housing, education and lalamd the mass media’*

The criminal justice system should provide a widiege of non-custodial measures, from
pre-trial to post-sentencing dispositions, in order avoid the unnecessary use of

imprisonment:>°

Pre-trial detention shall be used as a means ofrés®rt in criminal proceedings, and
alternatives to pre-trial detention should be erygtbas early as possibte®

The number and types of non-custodial measuretabl@should be determined in such a
way that consistent sentencing remains possile.

Sentencing authorities, when considering non-cuatotheasures, should take into
consideration the rehabilitative needs of the aféenthe protection of society and the
interests of the victim, who should be consultee@meéver appropriat&?®

The development of new non-custodial measures ghbal encouraged and closely
monitored and their use systematically evaludtéd.

THE ADMINISTRATION OF PRISONS AND PRISON STAFF

160

161

162

163

164

165

All law enforcement officials, including prison fftashall respect and protect human
dignity and maintain and uphold the human rightalbpersons-*°

The administration of the prison staff should beiinlian hands. It should not be part of a

military structure®®*

Personnel shall be carefully selected for theiegnty, humanity, professional capacity
and personal suitability®

The prison administration should be diligent iroimhing the personnel and the public that
prison work is a social service of great importaite

Personnel shall be appointed as full-time prisoficefs, with civilian status, salaries
adequate to attract and retain suitable men andewprand favourable employment
benefits and conditions of servic¥.

Both law enforcement agencies and prison authsrifieall not discriminate against
women in recruitment, hiring, raining, assignmgargmotion, salary or other career and
administrative matter$®

52 Tokyo Rules, rule 2.6.

153 Tokyo Rules, rule 9.4.

%4 Tokyo Rules, rule 22.

%5 Tokyo Rules, rule 2.3.

1561CCPR, article 9, para. 3; Tokyo Rules, rules & @n
57 Tokyo Rules, rules 2.3 and 8.1.

%8 Tokyo Rules, rule 8.1.

9 Tokyo Rules, rule 2.4.

180 |CCPR, preamble; Code of Conduct, article 2.
1SMR, rule 46 (3).

25MR, rule 46 (1).

13 SMR, rule 46 (2).

%4 SMR, rule 46 (3).
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Both law enforcement agencies and prison authsrdfell recruit sufficient numbers of
women to ensure fair community representation hedptotection of the rights of women
prisoners'®

Personnel shall have an adequate standard ofigetetie and education and shall be

trained before entering on duty and while theyiargervice®’

Personnel shall conduct themselves in a mannefvddmmands the respect of prisoners.
168

Personnel shall include, so far as possible, sefficnumbers of specialists such as
psychiatrists and psychologists, and also sociakevs, teachers and trade instructtts.

The director of an institution should be adequatglglified for his or her task, appointed
on a full-time basis and resident on the premisés the immediate vicinity.”

The director, his or her deputy and the majoritythad other personnel shall be able to
speak the language of the majority of the prisafiérs

There shall be adequate medical personnel resitiese to the institutiort/?

In an institution for both men and women, the drthe institution set aside for women
shall be under the authority of a responsible wownffiocer and women prisoners shall be
attended and supervised only by women officéts.

Prison officers shall not use force, except in-defience or in cases of attempted escape
or active or passive resistance to an order baséaloor regulations’*

Officers who have recourse to force must use dmyminimum force and must report the
incident immediately to the prison directtr.

Staff in direct contact with prisoners should nsuailly be armed’®

Law enforcement officials shall respect the coniiity of information in their
possession unless the performance of duty or tredsnef justice strictly require

otherwise!”’

Law enforcement officials shall ensure the fulltpation of the health of persons in their

custody!’”®

Firearms shall not be used against persons inadystodetention except in the following
circumstances: In self-defence or defence of othgeinst imminent threat of death or
serious injury; or when strictly necessary to pravthe escape of a person presenting a
grave threat to life-"”

185 UDHR, article 2; ICCPR, articles 2, 3 and 26; CBMApreamble and articles 2, 3 and 7 (b);
General Assembly resolution 34/169 of 17 DecemB@9](resolution adopting the Code of Conduct
for Law Enforcement Officials), eighth preambularagraph, subpara. (a).

186 General Assembly resolution 34/169 of 17 Decendl®t9, eighth preambular paragraph, subpara.
(a); SMR, rule 53.

1TSMR, rule 47.

188 SMR, rule 48; Code of Conduct, article 8.

19 SMR, rule 49.

O SMR, rule 50.

Y1SMR, rule 51 (1).

2 9MR, rule 52.

8 SMR, rule 53.

" SMR, rule 54 (1); Code of Conduct, article 3; Rifites on Force and Firearms, principles 4 and 15.

7> principles on Force and Firearms, principle 5.

8 SMR, rule 54 (3).

7 Code of Conduct, article 4.

78 Code of Conduct, article 6.

8 principles on Force and Firearms, principle 9.
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180 Intentional lethal use of force or firearms shakt Ipermitted only when strictly
unavoidable in order to protect human Iif8.

180 principles on Force and Firearms, principle 9.
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PART V

THE OMBUDSMAN AND HUMAN RIGHTS

l. LEGAL FOUNDATIONS

The legal foundations of the institution of the Qudbman in Namibia can in the first place be found
in the Constitution of Namibia. The Constitutionatie with the Ombudsman in its Chapter 10.
Another provision relating to the institution ofettODmbudsman is laid down in Chapter 3 of the
Constitution — the Bill of Rights - providing fohé enforcement of fundamental human rights and
freedoms. Article 25(2) reads —

[alggrieved persons who claim that a fundamentahti or freedom guaranteed by this
Constitution has been infringed or threatened shallentitled to approach a competent Court
to enforce or protect such a right or freedom, anay approach the Ombudsman to provide
them with such legal assistance or advice as thguire, and the Ombudsman shall have the
discretion in response thereto to provide such llegaother assistance as he or she may
consider expedient.

In addition to the constitutional provisions, thenRudsman Act (Act No 7 of 1990 GG 32/1990 GN
11; in this part referred to as the Act) defined anescribes the powers, duties and functions ®f th
Ombudsman, and provides for matters incidentaktoer

I BASIC CHARACTERISTICS OF THE OMBUDSMAN
INSTITUTION IN NAMIBIA

The institution of the Ombudsman in Namibia intetolde independent, impartial, fair, and acting
confidential in terms of the investigation proceNegotiation and compromise between the parties
concerned are the main objective when handling taimg. Through investigation and the resolution
of complaints, the institution of the Ombudsmaremibia promotes and protects human rights, and
fair and effective public administration; it comba&rrupt practices, and protects the environmedt a
natural resources. In order to effectively fulfiese functions, the Ombudsman has to be impartial,
fair, and independent.

Independence is probably the most fundamental addsgensable value for the purpose of the
successful functioning of the Ombudsman. Genesglsakingjndependenceescribes a state of not
being controlled by other people or things. Theaulyihg rationale for independence in this coniext
that an Ombudsperson must be capable of conduetingnd impartial investigations credible to both
complainants and the authorities under the inghitiig competence.

A bundle of legal provisions within the constitutad and statutory regime build the necessary
foundations for the Ombudsman to act independemtty there are several factors, which, taken as a
whole, are suitable for securing independence ef itistitution. These factors are related to the
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positioning of the institution within the legal frework, the method of appointment and removal from
the office, accountability, funding and personnekuies, enforcement mechanisms and the
investigation process. The existing legal provisipnovide a solid legal basis for the Ombudsman to
perform his or her mission independently from ofimstitutions or authority and the Ombudsman is
able to take decisions in an autonomous manneputitiear of reprisals by the subjects under review.

The positioning of the institution within the coitstional and statutory framework, the method @ th
Ombudsman’s appointment and removal from the qgffecountability provisions, funding and
personnel issues, enforcement mechanisms, anahstigation process: all these elements have to
be designed in a manner that promote the institigiondependence. In Namibia, the existing legal
provisions provide a solid legal basis for the Oddman to perform his/her mission, independent
from any other institution or authority. At leakebretically, independence is firmly embedded & th
existing legal regime.

The second stage, however, is to put these undgrlggal provisions into practice. In this regates
annual reports issued by the Office of the Ombudsssave as vital evidence that the institution can
indeed act independently. The reports not only sti@mtzcomplaints are directed against a broad range
of institutions, including the highest in governmdocal authorities, parastatals and others; tisgy
clearly speak out on specific complaints as welbasdifficulties in the execution of the Office’s
duties, which are caused principally by bad govecedn the offending institutions.

Complaints may be submitted to the Office of thel@dsman by any person free of charge and
without specific form requirements. The Office dietOmbudsman cannot investigate complaints
regarding decisions of courts. Neither can the d@ffassist complainants financially or represent a
complainant in criminal or civil proceedings. Authies that may be complained about include
government institutions, parastatals, local autlesriand - in case of the violation of human rights
freedoms — private institutions and persons.

In 2006 complaints have inter alia been broughtiregjahe City of Windhoek, the Government

Institutions Pension Fund, several Ministries, Kamibian Police, the Namibian Wildlife Resorts, the
Public Service Commission, Prison Service etc. Withe group of complaints against government
institutions, statistical breakdowns of the yeg@#842006 show that ca. 65% of these complaints refe
to the Ministry of Justice, the Namibian Police angbrison related matters.

Several types of actions can give rise to com@amtluding the failure to carry out legislativeant,
unreasonable delay, administrative errors, abusksofetion, lack of courtesy, oppression, oveisigh
negligence, inadequate investigation, unfair pglipartiality, failure to communicate, rudeness,
maladministration, unfairness, unreasonablenes$strainess, arrogance, inefficiency, violation of
law or regulations, abuse of authority, discrimimatand all other acts of injustice.

1. THE HUMAN RIGHTS MANDATE OF THE OMBUDSMAN

The Office of the Ombudsman is intended to ensuaeditizens have an avenue open to them, free of
bureaucratic tape and free of political interfeenthe Ombudsman has relatively broad mandates
and corresponding powers. According to Article 9l tlee Constitution, the mandates of the
Ombudsman in Namibia mainly relate to four broadegaries: Human rights, administrative
practices, corruption and the environment.
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Article 91(a) and (d) of the Constitution and Seweti3(1)(a) of the Act refer to the Ombudsman’s
mandate with regard to human rights. According tocke 91(a) of the Constitution, the functions of
the Ombudsman include

the duty to investigate complaints concerning a&te@r apparent instances of violations of
fundamental rights and freedoms, abuse of powdginrharsh, insensitive or discourteous

treatment of an inhabitant of Namibia by an offiérathe employ of any organ of Government
(whether central or local), manifest injustice, @rruption or conduct by such official which

would properly be regarded as unlawful, oppressivanfair in a democratic society

and according to Article 91 (d) of the Constitution

the duty to investigate complaints concerning pcast and actions by persons, enterprises
and other private institutions where such compkiatlege that violations of fundamental
rights and freedoms under this Constitution haketeplace.

The Ombudsman therefore has a mandate to invesagjagations of the breach of fundamental rights
and freedoms which are set out in the Namibian &ilRights. The Ombudsman by enforcing the

Namibian Bill of Rights supplements the work of tBeurts. The Ombudsman can in this context
investigate complaints against public officialsvesll as private persons, private enterprises or any
other private institutions.

In dealing with its human rights mandate, the Onsim@h can follow different approaches: If the
Office of the Ombudsman receives complaints fromaggrieved person, such complaints will be
investigated. In case a violation of a fundameritdit or freedom has occurred, the Ombudsman may
provide suitable remedies including those proviftedn the Ombudsman Act as well as the remedies
provided for in Article 25(2) of the Namibian Coibgtion. In case a fundamental right or freedom has
been infringed, the Ombudsman gives legal assistan@advice or takes appropriate actions such as
negotiation and compromise between the partieserord, referring the matter to the Prosecutor-
General or bringing proceedings before a compe&iauntt.

In 2006, 177 complaints related to basic humant nglations have been received by the Office of
the Ombudsman, dealing inter alia with wrongfukatrand detention, assaults, ill treatment of pgso
and undue delay in finalization of appeals to thghHCourt.

Despite the investigation approach, the Officehef ©mbudsman provides for outreach programs and
specific human rights education, in order to enbgnablic education regarding human rights and their
enforcement. These programs are done in collaborawith NGOs, community leaders, local
authorities, etc. Several awareness campaignstiemre and are being performed by the Office of the
Ombudsman. Such awareness campaigns take plamarirof public lectures, community meetings or
the distribution of newsletters and brochures,amea but a few. Furthermore, the Ombudsman during
April 2006, in collaboration with NGOs, civil sotjeorganisations and the Council of Churches, has
established the Ombudsman Human Rights Advisory r@ittee consisting of 20 members of the
aforementioned institutions, in order to createrarin for exchange of dialogue regarding all ardas o
human rights. In order to improve the protectiorhafman rights, the Office of the Ombudsman in
selected cases undertakes special activities aaftsdspecial reports subject to submission to
Parliament.
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V. THE INVESTIGATION PROCESS

Usually, the investigation process is started byomplaint brought before the Ombudsman by an
individual. Although neither the Constitution, nime Ombudsman Act contain an explicit provision
allowing the Ombudsman to investigate without hgviaceived a complaint, the Ombudsman may
decide to undertake an own-motion investigationca&se such investigation is about issues and
authorities that would be within the institutioréempetence if they were brought by a complainant.
The wording of the Constitution attaches investaaiprocedures to complaints brought before the
Ombudsman, however, the Act, which according toickat91 of the Constitution defines and
describes the functions of the Ombudsman in itsi@e8(1) is broader in the sense that inquiries or
investigations shall be undertaken upamy request or complainEven if this wording does not
contain an explicit mandate to investigate violagiomn the Ombudsman’s own motion, it would be
completely against the object and rationale of ittgitution if the Ombudsman could not become
active in cases in which he or she gets knowledigeitaviolations of rights under his or her mandate.
Moreover, there is no restriction on the questidmovis allowed to bring a complaint before the
Ombudsman. Therefore, there is no reason, why gleamh or request from out of the Office of the
Ombudsman itself should not be permissible.

Own motion investigations can be appropriate inect®e persons affected are unable to make a
complaint themselves e.g. if the person affected wtuld bring a complaint would be in danger for
doing so or if the matter is an important issue mogomplainants are likely to bring the matteth®
Ombudsperson.

After having received and focussed the complaird after having decided on the question of
jurisdiction and whether to investigate, investigaé are undertaken through fact-finding by
collecting all necessary information with the gtmatesolve complaints where possible and to achieve
a remedy for the complainant and/or a restoratibmights that have been violated. In case the
Ombudsman is of the opinion that any instance iiy&®d by him or her can be rectified or remedied
in any lawful manner, he or she gives notificatadrhis or her findings and the manner in which the
matter can, in his or her opinion, be rectifiedemedied.

The Ombudsman may in general not make binding erdiecould be argued that without such power,
the Ombudsman cannot protect the rights under hisep mandate efficiently and the lack of such
power might be interpreted as a weakness of theudsrhan institution. On the other hand, the
Ombudsman has extensive powers to inquire and tige¢s. If the Ombudsman would have the
power to make binding orders, the institution wotalkie the function o& court of last instangevhich
would — despite the fact that much more finanagslources would be needed - not meet the basic
rationale of such institution. In case that complanvestigations result in a determination that th
complainant was justified in bringing the complaitite Ombudsman’s main instrument is rather to
make recommendations in order to solve problemgrevent them from reoccurring. By using this
method, government agencies are rather persuadaddiced to act, which in many cases may lead
to a solution more effective and efficient.

Due to the fact that the Ombudsman may not issoiriy orders, he or she cannot be taken to court
to appeal the findings; neither can the findingd amports be subject for review or modification.
However, courts may decide upon the question, venath not the Ombudsman has jurisdiction in
specific cases.

As soon as the investigation process is completedOmbudsman notifies the person who laid the
matter before him or her and takes appropriatomar steps to call for or require the remedying,
correction and reversal of matters such as: negwotiand compromise between the parties concerned;
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reporting the findings to the superior of an offiemgdperson; referring the matter to the Prosecutor-
General or to the Auditor-General or both or bnmggproceedings in a court.

The investigation generally ends once the Ombudsmsatisfied that the investigation has yielddd al
relevant facts. The Ombudsman’s findings and reparé final. The Office of the Ombudsman is
obliged to draft different types of reports regagdithe investigations according to the Constitution
and the Act. The reports can be divided in two nestegories: Reports that have to be drafted for
single complaints and those reports that contdiadivities of the office within a specific periaaf
time.

When investigations are completed, the Ombudsmafisda report containing findings on the
complaint, as well as recommendations to solvepifudlems or to prevent them from happening
again. Despite the final recommendations, such rtepommarizes the complaint, the facts the
investigation found, the law governing the situatian analysis of the facts in light of the lawwas|

as a finding on what the complaint alleged.

An annually report containing all the Ombudsmantdivéities during the period ending on 31
December of the previous year has to be draftedtwisi submitted to the Speaker of the National
Assembly and subsequently to the National Assemiilye annual reports contain inter alia
information as to the scope of activities, comgkininvestigations, management services and
administration and on outreach and public educafléve reports impressively reflect that the Office
of the Ombudsman takes the task seriously to prated promote the values under his mandate
through independent and impartial investigationshay do not mince matters. Despite specific case
summaries, referring to complaints against sevgmlernment and other institutions statistical
breakdowns draw a clear picture on the work peréaiiny the office in several respects. The reports
are published annually.
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PART VI

THE HUMAN RIGHTS AND DOCUMENTATION CENTRE (HRDC)

AT THE FACULTY OF LAW OF THE UNIVERSITY OF NAMIBIA

The Human Rights and Documentation Centre (HRDGhatFaculty of Law of the University of
Namibia (UNAM) serves the central mission of proimgthuman rights, the rule of law and
democracy in Namibia. On 16 April 1993 by the thMimister of Justice, Dr EN Tjiriange, and the
Vice-Chancellor, Prof. Peter H Katjavivi The HRD@as found by an Memorandum of
Understanding. The HRDC is a semi-autonomous coemtasf the Faculty of Law. In this respect the
Faculty of Law and the HRDC, namely the Dean of Haeulty and the Directorate of the Centre
traditionally cooperate closely. Although the HRDA®d the Ministry of Justice have a strong
relationship, the Centre’s academic independengaasanteed by UNAM statutes. The HRDC serves
the central mission of creating and cultivatinguatainable culture of human rights and democracy in
Namibia. Focusing on this mission, the HRDC promadtee implementation of human rights by
organising workshops, seminars, and conferences,bgnreviewing the human rights situation in
Namibia and the southern African region as a whbhe HRDC also organises and conducts training
programmes for the broadest variety of target gspapd prepares and disseminates information on
human rights and related issues.

The Centre’s activities include —
» research and publication in the field of humantsgind related areas
« dissemination of information and materials for tise of individuals and institutions, and

« the training of law students, lawyers, judges, miagies, traditional authorities, prison
officials and law enforcement officers in humarhiig

To this end, the Centre collects, processes amgmigates human rights information in Namibia and
southern Africa. The materials collected thus famsist of more than 6,000 documents, which include
monographs, reports, and periodicals, as well &cteel videos and CD-ROMs. The HRDC is a
research Centre, meaning that — except for UNAMukecs’ purposes — materials do not circulate
outside the Centre. Admission to the Centre is dpehe general public. The Centre provides access
to its collection through a publication databasetrigs in the database can be searched by author,
subject, date of publication, publisher, or geoprapgegion. Awareness services are offered and
information is disseminated to lecturers, reseasclaad students. Furthermore, the Centre collects
newspaper clippings on human-rights-related issu®amibia, and delivers online resource services.
An extensive HIV/AIDS collection can be found iretlspecialised library, where a photocopying
service is available. The broad compilation of ibigaphic material on human rights is supported by
electronic library services as well as referraviges. In addition, various publication and reskarc
projects were able to be realised in the past fears; covering a broad spectrum of human-rights-
related issues such as HIV/AIDS, gender, cultugilts, and indigenous knowledge — to name but a
few.
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Furthermore, the Centre provides advocacy andwesviBe human rights situation in Namibia, gives
consultancy, and contributes to capacity-buildimgl advocacy in the field of human rights. In the
light of the above, courses, conferences, semanadswvorkshops on human rights are organised on a

frequent basis.
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